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v. 
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BRIEF OF APPELLANT. 

In this brief, appellant will be designated as “defendant”, 
and the appellee as “plaintiff”. 

JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court, 
based upon a jury verdict in favor of the plaintiff in an ac¬ 
tion for damages for personal injuries. 

This Court has jurisdiction of this appeal under the pro¬ 
visions of the District of Columbia Code, 1940 Edition, Title 
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17, Chapter 1, Section 101 (March 3,1901, 31 Stat. 1225, ch. 
854, Sec. 226; March 4,1921,41 Stat. 1312, ch. 125, Sec. 12). 

STATEMENT OF THE CASE. 

The action was brought by the plaintiff to recover dam¬ 
ages for personal injuries resulting from a collision with a 
street car. The Complaint (App. 1-2) alleged that the 
plaintiff was struck by a street car, negligently operated by 
the defendant, while she was crossing Pennsylvania Avenue 
at Twelfth Street, N. W., in a southerly direction. The de¬ 
fendant, in its Answer (App. 3-4) denied plaintiff’s alle¬ 
gations of negligence, and averred that her injuries, if any, 
were caused by the negligence, or in the alternative, the con¬ 
tributory negligence of the plaintiff. 

The case was tried before a jury, and at the trial the 
plaintiff contended that she alighted from a westbound 
street car on Pennsylvania Avenue onto a loading platform 
at the east side of the intersection of 12th Street, and that 
while she was crossing the tracks, walking south in the 
pedestrian crosswalk on the east side of the intersection she 
was struck by a street car being operated east on the Avenue 
by the defendant; that the defendant failed to yield her the 
right of way, failed to keep a proper lookout; and failed to 
avoid the accident after he saw, or should have seen that 
the car was about to strike the plaintiff; and violated certain 
Traffic Regulations. 

The defendant denied any negligence on its part, and con¬ 
tended that the plaintiff, being late for work and intent upon 
catching a bus for Virginia at the bus stand south of the 
Avenue, ran suddenly from the loading platform north of 
the tracks, not in the crosswalk, as she claimed, but a point 
east of the crosswalk, directly toward official barriers and 
ropes placed on the south side of the tracks to prevent 
pedestrians from doing exactly what she was then attempt¬ 
ing to do, and in direct violation of the red traffic signal 
which showed against her at the intersection, passing close 
behind the westbound street car from which she had just 
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alighted, and which obstructed the view of the motormaiji of 
the eastbound car and came suddenly onto the eastbotmd 
tracks directly into the path of the eastbound street car, 
which had' crossed the intersection, upon the signal traffic 
officer, and its proper light, and was only a few feet ffom 
her and too close to be stopped; that these actions on the 
part of the plaintiff were committed without any pre¬ 
cautions being taken by her for her own safety, and with¬ 
out looking for oncoming traffic; that she acted in violation 
of certain Traffic Regulations, and was otherwise negligent, 
as a matter of law, and that, but for her negligence, jthe 
accident would not have occurred. 

At the close of the plaintiff’s evidence, the defendant 
made a motion for a directed verdict in its favor, which the 
court overruled (App. 52-53). The defendant moved again 
for a directed verdict at the close of all the evidence, and 
was overruled (App. 73). The grounds upon which these 
motions were made were that the evidence was insufficient 
to warrant the submission of the case to the jury on the 
question of the defendant’s negligence, because none lad 
been shown; that the evidence showed that the plaintiff was 
guilty of negligence as a matter of law, and that the plaintiff 
had failed to adduce sufficient evidence upon which the <,asc 
could properly be submitted to the jury under the doctrine 
of last clear chance. 

The case was submitted to the jury, and a verdict ivas 
thereupon returned in favor of the plaintiff (App. 5). 

Thereafter the defendant made a motion to set aside jthe 
verdict and for judgment non obstante veredicto, under Ifule 
50, Federal Rules of Civil Procedure (App. 6). The Cqurt 
overruled the motion, (App. 7) and the defendant prose¬ 
cutes this appeal. 
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i STATEMENT OF POINTS. 

• 

1. The Court erred in overruling the defendant’s motions 
for a directed verdict in its favor, made at the close of the 
plaintiff’s evidence, and at the close of all of the evidence. 

2. The Court erred in denying defendant’s Prayer No. 4. 

3. The Court erred in denying defendant’s Prayer No. 5. 

4. The Court erred in instructing the jury on the doc¬ 
trine of last clear chance. 

5. The Court erred in overruling the defendant’s mo¬ 
tion to set aside the verdict and for judgment non obstante 
veredicto. 


SUMMARY OF ARGUMENT. 

I. There was no sufficient evidence tending to show that 
the defendant was guilty of any negligence whatsoever. 

II. The plaintiff was guilty of negligence as a matter of 
law. 

III. The Court erred in refusing to instruct the jury as to 
the preferential right of way of street cars. 

IV. The Court erred in refusing to instruct the jury as to 
the duty of the plaintiff to look for approaching street cars 
before entering upon the tracks, and that her failure so to do 
was negligence as a matter of law. 

V. There was insufficient evidence upon which to submit 
the case to the jury under the doctrine of last clear chance. 
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ARGUMENT. 

L 

There was no sufficient evidence tending to show thai the 
defendant was guilty of any negligence whatsoever. 

(a). The street car was being operated in obedience to the 
traffic signals at the intersection , and the directions given to 
the motorman of the car by the traffic officer in charge of 
the intersection . 

Officer Brennan, summoned as a witness by the plaintiff, 
and who was stationed at the east side of the intersection 
near the east crosswalk of 12th Street and to the south of 
the eastbound car tracks (App. 22) testified that the east- 
bound car started from the loading platform west of 12th 
Street and entered the intersection in obedience t i> the 
green or go signal (App. 23) and that the light di4 not 
change to red against it until the car was clearing the inter¬ 
section (App. 24-25) This is positive corroboration ojf the 
motorman of the car, who testified that his car entered the 
intersection on the green signal (App. 56), and that when 
the light changed to green-amber while he was crossing, the 
officer blew his whistle and waved his hand for the cgr to 
proceed across. (App. 57) There was a variance betjween 
the testimonv of the officer and that of the motorman as to 
the distance the car had entered into the intersection [when 
the amber light came on. The motorman placed it at hbout 
the center (App. 57, 58), while the officer placed it fo^ir or 
five feet or more into the intersection (App. 24). They cor¬ 
roborated each other, however, that the car started across 
on the green signal and was passing out of the intersection 
to the east before the red signal showed against it. 

These were the only witnesses who testified upoij this 
point. Accepting the officer’s testimony as most favorably 
to the plaintiff in this particular, we find the front <jf the 
street car about 5 feet into a seventy foot intersection! with 
65 feet to go before crossing the east curbline. It is jstab- 
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lished by uncontradicted evidence in the case that the street 
car was proceeding at a speed of 10 to 12 miles per hour 
(App. 21). At 12 miles per hour it was traveling at the rate 
of 17.6 feet per second, and therefore required 3.68 seconds 
to reach the east curb line. The amber light sh$ws for 5 
seconds before the red flashes (App. 38-39-40). So when the 
front of the car reached the east curb line it had still 1.32 
seconds to go before the lights changed against it, at the end 
of which time the front of the car would have been 23.24 feet 
east of the east curb line. The east cross walk is 20 feet 
wide (App. 32). 

Therefore this uncontradicted testimony definitely es¬ 
tablishes that the street car moved across and clear of the 
intersection entirely on its proper signal. 

Further, and equally important, as bearing upon the con¬ 
tention of the defendant, hereinafter specifically urged, that 
the plaintiff was crossing the tracks in violation of the traf¬ 
fic signals, it is indisputable proof that the front of the car, 
when the light changed, was approximately at the point of 
impact with the plaintiff, to wit: 3.24 feet east of the 
east crosswalk. The fact that the plaintiff was struck by 
the right front corner of the car, leaves no doubt that she 
crossed the tracks against the red signal showing against 
north-south traffic at the intersection. 

Officer Brennan was on duty at the intersection for the 
purpose of enforcing obedience to traffic regulations and 
signals. What better evidence could have been adduced, 
even by the defendant itself, that the car was moving across 
in obedience to the traffic signals, than this testimony, fully 
corroborating the motorman in this respect when taken with 
the further uncontradicted testimony of the motorman .that 
he was also obeying the signal given him by the hand of the 
officer (App. 57, 58, 66) whose official duty it was to direct 
his car across. 

Ample corroboration is found elsewhere throughout the 
evidence including the testimony of the plaintiff to the effect 
that the westbound street car from which she had alighted 
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started off and entered the intersection on the same grjeen 
light on which the eastbound car was moving (App. J.5), 
and the testimony of Officer Brennan, also uncontradic]fced, 
that the two cars started past each other when the fiiont 
of each was about half way across the intersection. 

The plaintiff herself, has the car moving in obedience to 
the traffic signals. She testified that she left the loading 
platform, north of the bracks when she heard the police¬ 
man blow his whistle and the light for east west traffic 
changed from green to green-amber (App. 8, 11, 16), hnd 
walked across the tracks at the rate of SVz miles per hour, 
which was at the rate of 5.1 feet per second. Her testimony 
as to this is accepted, as most favorable to her, although 
everyone else who saw her immediately before the accident 


testified that she was running, not walking, across j the 
tracks. During the five seconds that the amber light showed 
to eastwest traffic she would have walked 25.5 feet from| the 
platform southward. It is only about 18 feet from the plat¬ 
form to the point on the south rail of the eastbound tijack 
where she was struck by the car, so she must have traversed 
that distance in slightly over 3 seconds, obviously while 
the light was green-amber for east-west traffic and showed 
red against north-south traffic. It was definitely established 
by the testimony of Officer Brennan and Mr. Hampton, the 
expert from the Office of the Director of Traffic, that during 
the interval when the amber light is on for east-west traffic 
the light for north-south traffic shows red. 

Miss Keller, a passenger on the eastbound car, who, al¬ 
though she did not look at the traffic lights, testified that the 
traffic was moving across the intersection to the right of and 
in the same direction as the eastbound street car (AppJ 70, 
71), gives at least circumstantial support to the facts estab¬ 
lished by the other witnesses, including the plaintiff. 

There remains, upon this point, only the testimony of 
Miss Bayless, which it is submitted, failed to contradict the 
aforementioned positive testimony. She started from the 
triangular island at the southwest corner of the intersection 
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and walked north in the east crosswalk of 12th St. When 
she left the “island” she noticed that the light was green 
for nort-south traffic. There was nothing, however, in her 
testimony 'whatsoever to indicate or from which any infer¬ 
ence can be deduced as to how long the light had shown 
green, when it changed, or where she was when a change oc¬ 
curred. She admitted that she did not look at the traffic 
lights again after leaving the “island” (R. 107). She tra¬ 
versed the south half of Pennsylvania Avenue, and on arriv¬ 
ing near the car tracks found her way blocked by the east- 
bound car, which had more than half-way crossed 12th 
Street (App. 47). 

Can it legitimately be inferred from such testimony that 
the eastbound street car w r as being operated in violation of 
the traffic signals, or otherwise improperly, where the testi¬ 
mony of the plaintiff herself, and the uncontradicted testi¬ 
mony of her principal witness, the police officer, shows that 
the car was operated in obedience to the signals? At best, it 
in a desultory fragment of the evidence, incapable of cor¬ 
roboration or of being reconciled with any other testimony 
in the case, and when considered in the light of the other evi¬ 
dence, raises no other inference than that the traffic signals 
changed after she left the south curb, and caught her as 
she was crossing. She then did what the plaintiff should 
have done in the exercise of care for her protection, and 
sought a place of safety in the zone to which pedestrians are 
directed by law under those circumstances. (See Traffic 
Regulation at (App. 54)). 

Giving effect to every legitimate inference that may be 
reasonably drawn from the evidence in favor of the plaintiff, 
the evidence from which such inference is sought to be 
drawn becomes a mere scintilla -when it is uncertain and in¬ 
ferences drawn therefrom are contradicted by the positive 
testimony of unimpeached witnesses to facts which consti¬ 
tute overwhelming proof to the contrary. 

The onus of proving negligence against the defendant 
rested upon the plaintiff. More than a mere scintilla of evi¬ 
dence is required for this purpose. 
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Jackson , Admx. v. Capital Transit Company, 69 App. 
D. C. 147; 99 F. 2d 380. 

Pensylvama R. R. v. Chamberlain, 288 U. S. 333; 53 
S. Ct. 391 77 L. Ed. 819. 

The defendant earnestly contends, and repeats, tliajt the 
evidence above referred to shows conclusively, not only that 
the eastbound street car was proceeding upon its proper 
signal, but that the plantiff walked or ran southward across 
the tracks in violation of the red signal against her. 

(b) There was no evidence whatsoever tending to prove 
that the eastbound street car was moving at an immoderate, 
unreasonable, or unlawful speed. On the contrary, the only 
evidence in the case as to the speed of the car showed t|iat it 
was being operated slowly as it crossed the intersection. 
The only direct evidence on the point was as follows: 

Miss Bayless: “* * * It wasn’t coming what I would call 
fast at all. * * *” (App. 45). 

Miss Keller: “* * * Then as I recall the car was not £oin 
fast, rather slowly, having started up from a stop # # 
(App. 68). j 

Motorman Ball’s testimony, entirely uncontradicted, was 
that the car was traveling at a rate of ten to twelve Indies 
per hour (App. 21, 58)—certainly a reasonable speed jfor a 
vehicle moving on a “Go” signal and beckoned forward by 
a traffic policeman. 

(c) The evidence was uncontradicted that the defendant’s 
motorman was giving warning of the approach of his car> 
as it was crossing the intersection, and that upon seeiilg the 
plaintiff for the first time he sounded his gong rapidl^ giv¬ 
ing her further warning. 

The plaintiff herself testified — 

“* * * when I got in the center of the eastbound ^treet 
car track I heard a street car clanging its bell; it wa^ just 
about ready to hit me, * * *” (App. 9); again at (Apjj. 10) 
* * I got in the center of the track and I heard this noise 
and I glanced around and I saw this street car about to bear 
down on me,* * •” 


o* 
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She was asked 

“Q. What caused you to look up at the car then? A. 
The clanging of the bell” (App. 18). 

Miss Keller testified — 

“* * * an( j we were no t c i ear across the street when the 
motorman began to ring his bell rather fast, and I sort of 
stood up to see what was happening, and saw someone run 
across the tracks, rather close.” (App. 68, 69), and again at 
(App. 69) “* * * I -would say he was ringing it very sharply 
and my impulse was to jump up and see what was happen¬ 
ing.” 

All of this corroborates the testimony of the motorman, 
who stated:— 

“A. When I saw her I applied the emergency brake and 
rang the gong and she kept on running, * * •” (App. 59). 

By Mr. Lambert: 

“Q. So when you were in the middle you rang the bell? 
A. When I passed the other car. 

Q. Did you ring the bell again when you saw Miss 
Grimes? A. Yes, I did.” (App. 65). 

To summarize the evidence thus far discussed, it is sub¬ 
mitted that even after drawing every legitimate gnd reason¬ 
able inference most favorable to the plaintiff, it was over¬ 
whelmingly shown, that (1) The eastbound street car was 
proceeding in obedience to traffic signals, including the di¬ 
rections given the motorman by the officer in charge of the 
intersection; (2) at a moderate and lawful rate of speed, 
and (3) giving due warning of its approach by the sounding 
of its gong. 

(d) There remains only to consider whether the defend¬ 
ant’s motorman negligently failed to keep a proper lookout 
or to use the means available to him to avoid the accident. 
These points will be hereafter discussed in considering the 
question of whether the evidence warranted the instruction 
given the jury upon the doctrine of last clear chance. The 
defendant, therefore, respectfully invites the Court’s atten- 




tion to that discussion as conclusively demonstrating [that, 
giving effect to all reasonable inferences favorable to the 
plaintiff, the motorman was keeping a proper lookout ;j that 
lie observed the plaintiff about to cross his track at the Earli¬ 
est possible moment; and that he acted quickly and prorhptly 
by sounding a warning and applying his brakes in eemer¬ 
gency and used every ordinary care to avoid the accident. 

In view of the foregoing it is clear that the Court ^rred 
in submitting the case to the jury, and ought to have granted 
the defendant’s motion for a directed verdict in its favor 
made at the close of 'the plaintiff’s evidence, on the grpund 
that the evidence and all of the inferences that can be drawn 
therefrom did not constitute a sufficient basis upon \yhich 
the jury could have found a verdict for the plaintiff. 

Gunning v. Cooley, 281 U. S. 90, 94; 50 S. Ct. 231; 74 
L. Ed. 720. 

Kelly v. Jackson, 6 Pet. 622, 631; 8 L. Ed. 523. | 

But the defendant relies also upon the fact that the accident 
was conclusively shown by the evidence to have resulted 
from the negligence of the plaintiff herself, as a matt|er of 
law. 

n. 

The plaintiff was guilty of negligence as a matter of Jaw. 

(a.) The plaintiff admitted that she stepped from the 
loading platform, after having alighted from a westbound 
car, onto the car tracks, and proceeded to cross them without 
looking for approaching street cars until she was in the 
center of the eastbound rails and was attracted by the clang¬ 
ing of the gong on the eastbound car, which she then saw 
for the first time three and a half feet from her and ijibout 
to strike her (App. 19, 20). 

This ivas negligence as a matter of law . She was fanjriliar 
with this location and had passed this same way every ihorn- 
ing on her w T ay to catch the Virginia bus at the South side 
of the Avenue (App. 13, 14, 19). The street car tracks are 
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perfectly straight on the Avenue westward as far as the 
Treasury Building. By looking to her right before she 
stepped onto the eastbound track she could not have failed 
to see the approaching car. It took her only about one 
second, at the speed at which she testified she was walking, 
to move from on or about the south rail of the westbound 
track to the center of the eastbound track. The eastbound 
car traveling at the rate of 10 to 12 miles per hour, at the 
beginning of that second could not have been more than 17 
to 20 feet from her line of travel, and she could not fail to 
have seen it between the time she should have looked for it, 
as she passed from one track to another, and the moment 
when she reached the center of the eastbound track and saw 
it bearing down upon her three and a half feet away. She 
was guilty of negligence as a matter of law. 

As this Court said in Harten v. Brightwood Ry. Co., 18 
App. D. C. 260, vrhere an identical situation occurred: 

“Giving the plaintiff the benefit of every inference that 
can be fairly deduced from her own account of the cause of 
her injuries, we find no error in the instruction given to the 
jury to find for the defendant who inflicted them. It is un¬ 
necessary to consider whether the defendant, operating the 
car which did the injury, was guilty of negligence that 
would warrant the submission of the case to the jury, for 
we are of the opinion that the plaintiff was plainly guilty 
of contributory negligence. The accident could not have 
occurred had she exercised any degree of care before 
crossing the tracks.” 

See also Fawcett v. Bergman , 57 App. D. C. 290, 292, 
where the Court concluded in a similar circumstance that 
the testimony “conclusively established the contributory 
negligence of the plaintiff, and did not tend to establish 
negligence, even under the last clear chance doctrine, on the 
part of the truck driver”. 

And also: Roberts v. Capital Transit Company, 76 U. S. 
App. D. C. 367; 131 F. 2d 871. 
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(b). The plaintiff was guilty of negligence as a matter 
of law, also in crossing the tracks at a place other than a 
normal crosswalk, in violation of the following Traffic 
Regulations in evidence (App. 72): 

Article 3, Section 5, sub-section (d).: 

“ Every pedestrian crossing a roadway at any point other 
than within a marked or unmarked cross-walk shall yield 
the right of way to vehicles upon the roadway.’’ 

Article 3, Section 5, sub-section (e): 

‘‘No pedestrian shall use any roadway between inter¬ 
sections when a vehicle is approaching from either direc¬ 
tion so as to constitute a hazard for his own safety or use 
such roadway at any time in a negligent or reckless 
manner.” 

It is true, that the plaintiff did testify that she was cross¬ 
ing the tracks within the crosswalk (App. 10) and made a 
mark on the plat to indicate that she was walking midway 
between the boundary lines of the crosswalk. But her tes¬ 
timony in this respect is not only contradicted by all other 
evidence in the case, both of the plaintiffs witnesses and 
those of the defendant, but also contradicts itself, and in 
addition, is so inherently improbable, irreconcilable wi th, 
and contrary to physical facts, and common observation 
and experience as to be positively incredible, and tot4lly 
lacking probative force. 

Her version is that while she was walking southward 
across the eastbound tracks intent upon catching the Vir¬ 
ginia bus, she heard the clanging of the gong and saw the 
street car only about three and a half feet from her, jjnd 
then— “ * * * I ran down the track to avoid him from fit¬ 
ting me, and jumped and he struck me and I flew about 
a couple of feet in the air and landed on the coneret^.” 
* * * (App. 9). ' 

“And I got in the center of the track and I heard tpis 
noise and I glanced around and I saw this street car ab<j>ut 
to bear down on me, and I ran back in the direction of |he 
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car track to avoid it from hitting me, and I jumped to the 
side and he hit me and I flew into the ropes.’’ (App. 10). 

The undisputed testimony in the case shows that the 
plaintiff was struck by the edge of the right front corner 
of the car at a point approximately 4 feet 9 inches east of 
the eastern boundary of the crosswalk and fell directly 
south, against the rope barrier. If she had been following 
the center line of the crosswalk, which is 20 feet wide, she 
had to run 10 feet to the edge of the crosswalk, plus 4 ft. 
9 inches beyond it, an approximate distance of 14 feet 
9 inches. The street car was traveling at 10 or 12 miles 
per hour. At 12 miles per hour it was moving at the rate 
of 17.6 feet per second. At ten miles per hour it was going 
14.66 feet per second. To accomplish her alleged feat this 
lady would have had to first look in the direction of the 
approaching car, then react to her danger, change her di¬ 
rection by turning to the left, and dash at a speed of approx¬ 
imately 14.66 feet per second from practically a standing 
start. Could reasonable persons believe that a woman in 
modern street dress and high heeled shoes running on 
paving and street car tracks under these conditions could 
possibly accomplish what this plaintiff claims she did? 

Where the testimony of a witness, especially an inter¬ 
ested witness is incredible, inherently improbable and 
irreconcilable with or contrary to physical facts, common 
observation and experience or reasonable probabilities, it 
has no evidentiary force whatsoever. 

Wheeler v. Des Moines City Ry Co., 205 la. 439, 215 

N. W. 950, 55 A. L. R. 473. 

Lamp v. Pennsylvania R. Co., 305 Pa. 520, 158 A. 

269, 84 A. L. R. 1217. 

Hardin v. III. Central R. Co., 334 Mo. 1169, 70 S. W. 

2d 1075, (Cert. Denied 293 U. S. 574, 79 L. Ed. 672; 

55 S. Ct. 86). 

Mintz v. Premier Cab Ass’n, Inc., 75 U. S. App. D. C. 

389, 127 Fed. 2d 744. 

O’Laughlin v. Helvering, 65 App. D. C. 135, 81 Fed. 

2d 269. 
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Thurston v. McLellan, 34 App. D. C. 

Harten v. Brightwood Ry., 18 App. D. C. 260. 

Beales v. Finkenbiner, 12 App. D. C. 23, 29. 

This testimony of the plaintiff is also entirely without 
corroboration. On the contrary it is directly contradicted 
by the testimony of the plaintiff’s two principal Eye¬ 
witnesses, and one eye-witness called by the defendant,* all 
three of whose testimony is undisputed, and fully corrob¬ 
orates the evidence given by the defendant’s motormar^ as 
to the place and manner in which she was crossing the car 
tracks. 

Miss Bayless testified: 

“So I waited in the safety zone and as the car came to¬ 
ward me I turned my eyes and as I did I saw that young 
lady; she was almost across the car tracks and for a second 
I wasn’t sure whether the car would hit her or whether she 
would just make it, but apparently the car just hit her and 
knocked her against the rope there and when she hit the 
rope it knocked over the pole that holds the rope and she 
fell right there beside me.” (App. 45). 

And further at (App. 49): 

“Q. When you saw Miss Grimes was she walking or Run¬ 
ning. A. Well, I would say she was running. I am sure 
I got the impression she was running.” 

“Q. And in what direction was she running? A. Toward 
me; I mean she was trying to cross the track. I was going 
this way and she was trying to come this way (indicating a 
direction from north to south). 

“Q. Did you notice a rope there? A. Yes, I did”. 

“Q. Was she running toward those ropes? A. Well, she 
was inside the rope at that time when X saw her because 
the car was just at the moment it hit her and she was almost 
across.” 

This witness was standing in the safety zone at the sputh 
of the car tracks and saw the plaintiff running toward her 
or in a southerly direction, inside the ropes, trying to c^oss 
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the tracks. The undisputed evidence in the case is that 
the ropes to which she referred ran eastward parallel to 
the south rail of the east bound track, commencing 2 feet 
7 inches outside the crosswalk and were placed there for 
the very purpose of preventing pedestrians from doing the 
very act the plaintiff was attempting to do. The plaintiff 
could not have been in the crosswalk. 

Officer Brennan, standing slightly to the west of Miss 
Bavless also places the plaintiff to the east of the crosswalk. 
His testimony was (App. 25): 

By Mr. Lambert: 

Q. And approximately at what point there was she 
struck? A. Well, I can point it out to you. 

Q. All right; go ahead. A. Beyond this safety zone here 
there is a stretched out rope across here. There is a pole 
here to keep pedestrians from crossing between 11th and 
12th. She was about four feet beyond this line just east of 
that pole. She struck the rope and knocked the pole down. 

Q. She struck the rope after she was hit about four feet 
down the track? A. Striking the rope she just pulled the 
pole down. 

**•*••#«** 

Q. Which way was she going as she was struck? I don’t 
mean before she was struck but as she flew through the 
air what direction was her body propelled? A. She was 
going completely south * * # ” 

And at (App. 27)— 

By Mr. Johnson: 

Q. And you saw her just as she was struck, you said? A. 
Yes, I saw her when she was struck. I simply thought for 
a minute she was going to be clear of the street car but 
she was just struck by the edge of the street car. 

Q. Was she in motion when you saw her? A. Yes, sir. 

Q. Describe her motions to us, if you will, please, officer. 
A. Well, she was running. 
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Q. And in what direction was she running? A. South. 

Q. I believe you said she was about four feet east of :he 
east crosswalk line at that time? Is that correct? A. Yes. 

Here again is positive, uncontradicted testimony of the 
plaintiffs own witness that the plaintiff was running south 
and outside of the crosswalk at the time of the accident. 

Miss Keller, a passenger on the eastbound street car, 
testified (App. 69): 

Q. Can you tell us what barriers, if any, are there? A. 
Well, the particular thing that I noticed, having crossed 
that street often myself, was the fact that there were pqsts 
with ropes along there, and I assumed that one was ^iot 
supposed to cross the tracks where those ropes wer^ a 
barrier. 

Q. When you saw this person running can you tell us 
where she "was with reference to those barriers you sp|oke 
of? A. She was running directly toward them. That Was 
the one thing I noticed. 

Q. In what direction was she running? A. South.’’ \ 

Now, returning to the testimony of the plaintiff, she jvas 
questioned on cross-examination as to the direction in which 
she started from the loading platform (App. 18).: 

Q. I want to ask you this: At the time you steppedjoff 
the platform, Miss Grimes, when you stepped down ftom 
the platform, what direction were you facing? A. Soqth. 

Q. You were facing south toward the Virginia bus stand? 
A. Toward the old District Building. 

Q. And where would that be on this chart? Can you|tell 
us? A. It would be down here (indicating). 

Q. Down here somewhere. You mean the old Post Office 
Building? A. The old Post Office Building. 

Q. That is the direction you were facing when you stepped 
from the platform? A. Yes. 

The loading platform is entirely east of the crosswalk, 
and this testimony of the plaintiff is directly opposed to 
her contention that she stepped from the west end of the 
platform into the crosswalk, and contradicts her previous 
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statement to that effect, further corroborating the testi¬ 
mony of all eye-witnesses to her actions. 

In view of the above testimony it is plain that she was 
crossing in violation of the aforesaid regulations, and in 
this respect also, was guilty of negligence as a matter of 
law. 

(c). The plaintiff was further negligent as a matter of 
law, because the only reasonable interpretation that can be 
placed upon the evidence, construing it most favorable to 
her, definitely established that she was crossing from north 
to south in violation of the traffic signals. As this fact has 
been hereinbefore fully discussed, appellant will not burden 
the court w’ith a repetition of the reasoning leading to this 
unavoidable conclusion, except to add this one further com¬ 
ment. The plaintiff offered in evidence the following 
Traffic Regulation (App. 54): 

“At intersections where traffic is controlled by 
traffic-control signs or by police officers, drivers of 
vehicles shall yield the right of way to pedestrians 
crossing or those who have started to cross the road¬ 
way on a green or ‘Go’ signal; provided, however, that 
in the event the signal changes after such pedestrian 
has started to cross the roadway on a green or ‘Go’ 
signal he shall proceed only to the next safety zone, 
if any, and shall remain there until the green or ‘Go’ 
signal again appears.” 

“Safety zone or loading platform. The area or 
space officially set apart within a roadway for the ex¬ 
clusive use of pedestrians, indicated by stanchions, a 
platform, an official sign, or by painted lines.” 

This regulation obviously applies to persons crossing 
from curblines on a green signal, and who are caught in the 
street while so crossing by a change of the lights. The 
plaintiff did not start from the curb, but from the loading 
platform. This platform was in itself a safety zone de¬ 
fined by the above regulation. Other safety zones were 
plainly marked by white lines in the roadway within a few 
steps from where she stood on the platform. She was in 
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a place of safety. The light in the direction she intended 
to go was red against her at the time she started to wftlk. 
It was her duty under the above regulations to remainj on 
the platform or go to the nearest marked safety zone} at 
the north side of the tracks, and wait for the light for 
southbound traffic to change to green. If she had done!so, 
the accident would not have occurred. Here again ^he 
was guilty of negligence as a matter of law. 

The defendant respectfully submits that, the several 
acts of negligence of the plaintiff above referred to having 
been established by the uncontradicted evidence in the 
case, it was the duty of the Court to instruct the jury} to 
return a verdict for the defendant, and the Court er^ed 
in denying the motion of the defendant for such an instruc¬ 
tion. In further support of this contention see the cases df— 

Washington Ry. & Electric Co. v. Chapman, 62 Aipp. 

D. C. 140, 65 F. 2d 486. 

Kelly Furniture Co. v. Washington Ry. Elec. Co., 

64 App. D. C. 215, 76 F. 2d 985. 

m. j 

The Court’s refusal to instruct the jury as to the prefer¬ 
ential right of way of street cars, was prejudicial error, j 

The defendant requested the Court to instruct the jjiry 
upon the law established in this jurisdiction by numerous 
decisions of this Court, giving to the street cars a pref¬ 
erential right of way over their respective tracks, and Sub¬ 
mitted a written prayer in which the essential element*} of 
said right of way were clearly and fairly set forth. The 
defendant was entitled to have the jury so instructed under 
the evidence, and the refusal of the Court to so charge the 
jury was prejudicial error. 

Roberts v. Capital Transit Co., supra. 

Gardner v. Capital Transit Co., ... U. S. App} D. 

C.; No. 9046, decided Dec. 17, 1945. 

Washington Ry. <& Elec. Co. v. Upperman, 47 

D. C. 219. 
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Kelly Furniture Co. v. Washington Ry. & Elec. Co., 
supra. 

Washington Ry. <$> Elec. Co. v. Chap mam, supra. 

Jackson, Admx. v. Capital Transit Co., supra. 

IV. 

The Court erred in refusing 1 to instruct the jury as to the 
duty of the plaintiff to look for approaching street cars be¬ 
fore entering upon the tracks, and that her failure so to do 
was negligence as a matter of law. 

This instruction (App. 4, 5) was, as has been herein¬ 
before clearly demonstrated [see 11(a) above], fully justi¬ 
fied by the testimony of the plaintiff herself, as well as 
other corroborating and uncontradicted evidence. This 
evidence was entirely to the effect that the plaintiff entered 
upon the track in front of the oncoming street car at a 
time when even a casual glance to her right would have 
revealed it approaching within a few feet of her, and when 
she could have stopped and avoided the accident, and this 
demonstrates the reasonableness of the rule of law which 
requires one crossing car tracks, in themselves a warning 
of danger, to keep a lookout for oncoming cars. The plain¬ 
tiff knew that the traffic signals were in the process of 
changing, and this knowledge, if nothing else, should have 
been enough to put her on notice that some vehicles might 
not have completed the crossing, and caused her, in the 
exercise of ordinary care, to have been on the lookout for 
them. The evidence is further conclusive of the fact that 
she stepped behind the moving westbound car from which 
she has alighted a few seconds before, and which could not 
possibly have gone more than a few feet beyond her, and 
walked or ran into the path of the eastbound car. These 
facts bring the case squarely within the decision of this 
Court in the case of Harten v. Brightwood Ry Co., supra, 
and it is submitted that the Court’s refusal to so instruct 
the jury was error. 
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There was insufficient evidence upon which to submit 
the case to the jury under the doctrine of last clear chance. 

“That doctrine presupposes a perilous situation 
created or existing through the negligence of both!\ the 
plaintiff and the defendant, but assumes that there was 
a time after such negligence had occurred when the 
defendant could, and the plaintiff could not, by the 
use of means available, avoid the accident. It is not 
applicable if the emergency is so sudden that there is 
no time to avoid the collision, for the defendant is not 
required to act instantaneously.’’ Deane v. Century 
Motors, Inc., — U. S. App. D. C. —, No. 8946. decided 
March 4,1946; 74 W. L. R. (Adv. sheet No. 27) 


And, had the facts in that case warranted, the Cjourt 
probably would have said with equal logic that the doctrine 
“* * * assumes that there was time after such negligence 
had occurred when the defendant could, and the plaintiff 
could not by the use of means available, avoid the accident” 
But since the evidence clearly shows that the plaintiff could 
have avoided the accident, and the defendant probably could 
not, the doctrine does not apply. 

It also becomes important to determine the point wfiere 
the plaintiff came into a perilous position. Plaintiff wa^ not 
in danger of being struck by the eastbound car when she was 
on the westbound track, nor while she was in the spacc^ be¬ 
tween the two tracks. At any time she could have seen the 
car had she looked, and had she looked and seen the car it 
was her duty to stop and let it go by. The evidence shows she 
had ample opportunity to do this. Her position of peril, 
therefore, did not appear until she arrived at a point so 
close to the rail of the eastbound track that she could not 
stop in time to avoid the accident. The evidence shows 
at this time the street car was practically upon her and 
the brakes had been applied and warning given, and 


i 
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everything done that could be done by the motorman to 
avoid the accident. 

Even if the motorman could have seen the plain¬ 
tiff he would have had the right to assume the she 
was going to respect his preferential right-of-way and 
not walk immediately in front of the on-coming car. He 
also would have had the right to assume that she w’ould 
have been on the look-out for approaching car and would 
not place herself in a position of danger. Since her testi¬ 
mony was that before she stepped down from the plat¬ 
form, (we do not know how long before) she said she saw 
the eastbound car at the eastbound platform loading and 
unloading pasengers. Of course, if she could have seen 
it while she was on the platform she would have been able 
to see it at any time thereafter, had she looked. But she 
never saw the street car again until it was within three 
and one-half feet from her. The motorman would have had 
a right to assume that she had seen the street car and was 
going to stop and her perilous position would not have 
come until she was so close to the track that she could not 
stop to avoid the accident. The real question of the last 
clear chance is then raised for the first time. Where was 
the street car, and how fast was it going when she reached 
this point? The evidence clearly shows that the street car 
was then just about to strike her and the brakes had been 
applied and the gong sounded and all had been done that 
could be done by the motorman to save the plaintiff from 
injury. Roberts v. C. T. Co supra. Jackson Admx. v. 
C. T . Co., supra. 

In support of its contention that the doctrine of last 
clear chance was erroneously applied by the trial court, 
the defendant respectfully urges upon this Court that no 
evidence of negligence was shown against the defendant. 
This prerequisite is, therefore, entirely absent from the 
case. This alone would appear to be adequate legal grounds 
of objection to the Court's instruction to the jury on the 
last clear chance doctrine. 
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The Deem case, supra, is one of the most recent an¬ 
nouncements upon the last clear chance doctrine by this 
Court, and is supported by previous decisions. 

There are four essential elements of the doctrine, w^iich 
it has been held must co-exist in evidence before the jdoc- 
trine can properly be applied. If either is lacking, the p^oof 
is insufficient and the question should not be submitted to 
the jury. These elements are: 

(1) The plaintiff was in a position of peril; 

(2) The plaintiff was oblivious to her perill or 
unable to extricate herself therefrom; 

(3) The defendant was aware, or by the exercise of 
reasonable care should have been aware ofj the 
plaintiff’s peril, and her obliviousness, or [ina¬ 
bility to extricate herself therefrom; and 

(4) That there was a time thereafter when thd de¬ 
fendant, by the use of the means available, 
could have averted the accident, and failejd to 
do so. 


Jackson v. Capital Transit Co., supra. 

Steivart v. Capital Transit Co., 70 App. D. C. 
108 F. 2d 1. 

Gardner v. Capital Transit Co., supra. 

Kelly Furniture Co. v. W. R. <& E. Co., supra. 
IF. R. S E. Co. v. Upperman, 47 App. D. C. 219. 


346, 


we 


Considering these four elements in the order given 
find that the third and fourth fail entirely of proof sufficient 
to take the case to the jury upon the doctrine of last ctlear 
chance. 

(1) It is obvious from the fact that she was struck by 
the car that the plaintiff was in peril, and 

(2) There seems to be some evidence that she wa^ ob¬ 
livious of her peril, through her own carelessness; but 


! 
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(3) Coming to the question of whether the defendant’s 
motorman was aware, or by the exercise of reasonable care 
should have been aware of the plaintiff’s peril and obliv¬ 
iousness, or her inability to escape, the defendant contends 
that the undisputed evidence in the case definitely estab¬ 
lished that this essential element is completely lacking in 
proof. 

Reasoning from the testimony of the plaintiff herself this 
becomes perfectly obvious. She testified positively that at 
the time she first saw the stret car, about to hit her she 
was midway across the eastbound tracks, directly in front 
of it, and the car was then about three and a half feet from 
her (App. 19, 20). One second before that, the street car, 
going at the rate of 17.6 feet per second, was approxi¬ 
mately twenty-one feet from the plaintiff’s line of travel, 
and the plaintiff herself, according to her own estimate of 
her speed, was 5.1 feet north of the point where she was 
when she first saw the car. This places her approximately 
at the south rail of the westbound track, "where she was 
first seen by the motorman of the eastbound car (App. 59, 
64) and entirely clear of the path of the oncoming car. 
Moving back two seconds before she first saw the car, the 
street car was approximately 38 feet from that point, and 
the plaintiff was 10.2 feet north of the center of the east- 
bound track, or just beginning to cross the westbound track. 

Giving full credence to the plaintiff’s story that she was 
walking in the east crosswalk of 12th Street, it is plain to 
be seen that two seconds prior to the time she w T as surprised 
by the gong of the car midway of the eastbound track, the 
street car was at about the center of the intersection, and 
was then, according to the uncontradicted testimony of 
Officer Brennan (App. 26), and Motorman Ball (App. 58), 
just commencing to pass the westbound car from which the 
plaintiff had alighted. The testimony of Motorman Ball 
(App. 66) that his view of the plaintiff, who at that instant 
was crossing the westbound track, was obstructed by the 
westbound street car, is thus fully corroborated. The west- 
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bound car, like the eastbound car, was forty-four feeft in 
length. Thus at the time the front ends of the two j;ars 
commenced to pass each other at the center of the inter¬ 
section the rear end of the westbound car was only about 
half way through the east crosswalk of 12th Street. The 
plaintiff was unable to say where the rear of the westbojund 
car was when she was crossing the tracks, but its position 
is positively fixed by this evidence, which also definitely 
establishes the fact that the plaintiff was passing directly 
behind and in close proximity to the rear of the westbound 
car less than two seconds before she stepped onto the ^ast- 
bound tracks. What other fair and reasonable inference 
can possibly be drawn from this evidence given by the 
plaintiff herself? 

So much for the plaintiff’s own version of the matter. 
What of the testimony of those eye witnesses who fafd to 
corroborate her story that she was walking in the cross¬ 
walk?—Officer Brennan, Miss Bayless, Miss Keller, and 
Motorman Ball? 

Motorman Ball places the front of his car at about the 
center of the east crosswalk when he first observed) her 
running south at the south rail of the westbound t^ack, 
which was approximately the time the front of his car 
cleared the rear of the westbound car. (App. 59) Officer 
Brennan followed the front of the eastbound car with his 
eyes, and saw it pass the rear of the westbound car. Now, 
bearing in mind that the officer was standing close t<j the 
east crosswalk, here is his testimony (App. 27): 

By Mr. Lambert: 

“Q. When these two street cars passed were you abie to 
see where the westbound car and where the eastbound car 
was at the time that the front of the eastbound car pajssed 
the rear of the westbound car? Can you tell us that? A. 
No, I just can’t say for sure now just where they wejre. 

Q. In the way the two cars were moving it would be sbme- 
where near the east side of the intersection, wouldn?t it? 
A. Well wdthin the intersection to shut off my view. ,, j 



26 


Is it not perfectly obvious that the eastbound car cleared 
the other east of where the officer was standing, and was 
already crossing the crosswalk when the motorman’s view 
ceased to be obstructed? 

The car had crossed the east crosswalk when the plain¬ 
tiffs presence, in the act of running across the track was 
first noticed by Officer Brennan, who certainly was in a 
better position to observe her than the motorman, and this 
official was stationed there in the performance of his 
official duty of observing the movement of pedestrians and 
traffic. 

Miss Bayless, who also occupied a better point of vantage 
than the motorman, did not see the plaintiff until the car 
had about crossed the crosswalk. When asked if she had 
heard a warning signal given by the street car, she related 
her spontaneous reaction to the sudden appearance of the 
plaintiff crossing the track— 

“* * * I think at the time that I was so shocked when I 
saw her that I just wouldn’t have heard it (the gong) any¬ 
way when I saw she was going to be hit * * *” (App. 50). 

Miss Keller, a passenger on the street car, who started 
to her feet when the motorman sounded the warning gong, 
saw the plaintiff running across the track less than five 
feet in front of the car (App. 69). 

Giving every fair and reasonable construction to this 
evidence, how can it be legitimately inferred that the de¬ 
fendant’s motorman saw, or by the exercise of reasonable 
care should have seen the plaintiff and been aware of her 
peril or inability to escape, any sooner than he testified 
that he did. It is clearly shown that he saw her before 
. any other witness, and had applied his brakes in emergency 
and sounded his gong. Considered either in the light of 
the plaintiff’s version, or of the testimony of the officer, 
Miss Bayless and Motorman Ball, it is perfectly evident 
that the eastbound car could not have been, at the most, 
more than a few feet from the plaintiff when she was first 
seen by the motorman. The evidence hereinbefore discussed 
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corroborates his testimony that prior to that time his view 
of the plaintiff was obstructed by the westbound car ai she 
crossed the westbound track behind it. 

(4). The fourth essential element of the doctrine of last 
clear chance equally fails of proof. Nowhere can any legiti¬ 
mate inference favorable to the plaintiff be drawn fronli the 
evidence to support it. This prerequisite required that 
after the plaintiff’s peril, and her obliviousness thereof, or 
inescapability therefrom was, or by the exercise of reason¬ 
able care, should have become known to the defendant’s 
motorman, there was a time when he could have ave rted 
the accident. It is obvious that the only means he had of 
avoiding the collision were the sounding of a warning gong, 
and the application of the emergency brakes. 

The evidence was uncontradicted that the gong was 
sounded on the car, both as it approached the scene aijd at 
the time the plaintiff was first seen by the motorman. The 
motorman so testified (App. 65). Miss Keller was caused 
to spring from her seat * * when the motorman b^gan 
to ring his bell rather fast, * * *” (App. 68,' 69), and the 
plaintiff herself testified (App. 9) that “ # * * when I got in 
the center of the eastbound track I heard a street car clang¬ 
ing its bell”, and again at (App. 18) she was asked what 
caused her to look at the car, and answered 4 ‘The clanging 
of the gong”! 

Conceding that the law is that it was the duty of the 
motorman to give timely warning of the approach of the 
car and to keep it under such control that it could be stopped 
in time to avoid a collision, the law in this respect does not 
require him to do the impossible. 

In Gardner v. Capital Transit Company, supra, |this 
Court said: 

“All that is required of a motorman approaching or 
overtaking a vehicle on, or in such proximity to,j the 
track as to suggest the danger of collision, is to pvo 
reasonable notice of the approach of the car, and so 
likewise to control its movements, as in the exercisje of 
reasonable care would avoid running over or into it. 
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The proposed instruction states a positive duty to have 
and keep such street car under such control that it may 
be stopped ‘within a short distance.’ This is the 
equivalent of saying that if the motorman ‘sees a 
vehicle a short distance in front of him,’ there is thereby 
imposed on him the absolute duty to avoid the collision. 
Such a doctrine not only imposes on the Company the 
obligation of an insurer, but overlooks the primary ob¬ 
ligation of the driver of the automobile using the por¬ 
tion of the street on which the tracks are laid to use 
reasonable care to turn out and off the tracks, and like¬ 
wise the right of the driver of the street car to assume 
that this will be done. In the Kelly case (supra) we 
said that the duty of the driver of an automobile on or 
near the tracks is to exercise reasonable care as the 
street car approaches to get off and keep off the tracks 
until it passes, and the reason for this, we said, is that 
the driver of the automobile may more easily stop or 
change his course than the operator of the street car.” 

The principals thus stated apply with equal force in the 
case of a pedestrian. 

The evidence conclusively shows that the emergency 
brakes were applied on the car promptly when the danger 
of the plaintiff became known, and that the car could not 
have been stopped sooner than it was. All of the witnesses 
verify this fact. 

The plaintiff admitted that the motorman was “pushing 
on his brakes” (App. 18) when she first saw the car about 
to hit her. Miss Bayless testified “The street car stopped, 
and I thought it stopped very quickly, because there were 
people looking out the windows.” (App. 45). Motorman 
Ball testified: “When I saw her I applied the emergency 
brakes and rang the gong and she kept on running * * 
(App. 59), and again, when questioned by plaintiff’s coun¬ 
sel (App. 65): 

By Mr. Lambert: 

“Q. So when you were in the middle you rang the bell? 
A. When I passed the other car. 

Q. Did you ring the bell again when you saw Miss 
Grimes? A. Yes, I did.” 
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Miss Keller testified (App. 69): “* * * It came jo a 
stop very quickly, I thought, as quickly as it could after 
the ringing of the bell.” 

Nowhere in the record is this evidence contradicted. 

A. Blaine Miles, Principal Inspector of track and equip¬ 
ment, Public Utility Commission of the District of Colum¬ 
bia, testified as an expert that the braking equipment on 
the car involved was in good condition and required a jdis- 
tance of twenty-three and a half feet to bring the ear to a 
stop from a speed of twelve miles per hour, when the car 
is carrying a load of sixty passengers (App. 36). The testi¬ 
mony of the motorman established the fact that the car Was 
so loaded (App. 66). Consequently other stopping dis¬ 
tances at other speeds and with lighter loads concerning 
which this expert was questioned by plaintiff’s counsel had 
no application to the facts in this case. 

It is hardly necessary to reiterate the conclusive effect of 
the evidence heretofore discussed as bearing upon the op¬ 
portunity the motorman had to stop his car. Under any 
reasonable interpretation of the testimony of the plaintiff 
herself the car was not more than twenty-one feet from the 
plaintiff when she suddenly appeared on the south rail of 
the westbound track. The car could not possibly have been 
stopped in time, even if the operator had been able to nave 
accomplished an immediate and lightning-like application 
of the brakes. A certain amount of time must inevitably be 
allowed for the motorman to react to the sudden emergenev 
with which he was faced. Mr. Miles admitted, and it is| un¬ 
disputed, that “reaction time” was not included in |the 
distance of twenty-three and a half feet required for j the 
emergency brakes to stop the car (App. 37), and during 
such “reaction time” it is an unquestionable fact that the 
car would unavoidably continue forward at the rate of 17.6 
feet per second between the time the motorman begai^ to 
react to the situation and the time the brakes actually Went 
into operation and effect. The car stopped, according to 
police measurements, about 30 feet east of the east line 
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of the crosswalk (App. 32) was twenty-five feet three inches 
past the point of impact. No evidence in the case supports 
any other inference than that the car was brought to a 
standstill in the quickest possible time under the circum¬ 
stances, and as the Court said in the Gardner case, supra, 
the duty of acting instantaneously was not imposed upon the 
motorman. 


CONCLUSION. 

' For the reasons herein urged we respectfully submit that 
the Court below erred in overruling the motions made by 
the defendant for a directed verdict at the close of the 
plaintiff’s evidence, and at the close of all of the evidence; 
in denying the defendant’s requested instructions No. 4 and 
No. 5; in submitting the case to the jury on the doctrine 
of last clear chance; and in overruling the defendant’s mo¬ 
tion to set aside the verdict and for judgment non obstante 
veredicto; and that the action of the Court below should be 
reversed. 

H. W. Kelly, 

R. Sidney Johnson, 

R. E. Lee Goff, 

Attorneys for Appellant. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed May 24 1945 

In the District Court of the United States 
For the District of Columbia 

Civil Action 29093 

Eunice Grimes, 1840 B Street, S. E., Washington, D. C., 

Plaintiff, 


v. 

Capital Transit Company, a corporation, 36th and M 
Streets, N. W., Washington, D. C., Defendant. 

Complaint for Twenty Thousand Dollars ($20,000.00) 
Damages for Personal Injury Due to Defendants 

Negligence. 

First: This Court has jurisdiction of the action brought 
by Plaintiff in this case under Title 11, Sections 305-306 
of the District of Columbia Code (1940 Edition.) 

Second: On January 9th, 1945, on Pennsylvania Avenue 
near 12th Street, N. W., in the City of Washington, District 
of Columbia, Defendant, the Capital Transit Company, a 
Corporation, operating street cars and buses in and through 
the streets of the District of Columbia, City of Washing¬ 
ton, negligently or carelessly drove or caused to be driven 
one of its street cars against the Plaintiff who was cross¬ 
ing Pennsylvania Avenue at Twelfth Street, N. W. in a 
southerly direction. 

Third: As a result of defendant’s negligence and care¬ 
lessness, plaintiff was thrown down and had her back 
broken and was otherwise injured. And further she suffered 
a severe shock to her nervous system and has been made 
permanently nervous, thereby; and her injuries aforesaid 


resulted in great pain and mental anguish, all of which has 
permanently injured her. 

Fourth: As a result of the injuries aforesaid plainliff 
was confined in Emergency Hospital from the 9th day of 
January, 1945 to the 6th day of February, 1945 and vfas 
obliged to pay out for said hospitalization the sum of 
$259.60, and was further obliged to pay out the sum of 
$115.00 in doctors bills and the sum of $35.00 for X-ra^s. 
And further plaintiff says she has suffered permanent in¬ 
jury as a result of defendant’s negligence, and that in the 
future she will be obliged to pay out large additional 
2 sums on account of her injuries. 

Wherefore Plaintiff brings this suit against de¬ 
fendant and demands judgment in the sum of $20,000.00, 
and costs. 

Arthur G. Lambert, 

Attorney for Plaintiff , 

218 Munsey Building 
Washington, D. C. 

Plaintiff demands a jury trial in the above case. 

Arthur G. Lambert, 

Attorney for Plaintiff. 
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Filed Jun 12 1945 
Answer. 


for 


Now comes the defendant, by its attorneys, and 
answer to the complaint filed herein says.: 

1. It admits that it is a corporation and a common carrier 
of passengers within the District of Columbia and was 
operating one of its street cars at the time and place 
alleged but it denies each and every other allegation in 
complaint contained. 


the 
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2. For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff were caused 
by the negligence, or, in the alternative, the contributory 
negligence of the plaintiff. 

Bowen and Kelly 
B y H. W. Kelly 

• •*••••*•# 

176 Filed Mar 1 1946 
Defendant’s Instruction No. 4. 

You are instructed that streetcars in the District of 
Columbia have a preferential right of way over their re¬ 
spective tracks, and this is a rule with which the plaintiff 
in this case is charged with knowledge. One operating a 
street car in a lawful manner has the right to assume that 
a pedestrian approaching the tracks will respect the pref¬ 
erential right of way of the streetcar and have sufficient 
care for her own safety to take notice and step outside the 
zone of danger and let the car pass. The motorman of a 
streetcar may continue upon this assumption until some¬ 
thing appears which makes it evident, or by the exercise 
of reasonable care and diligence should make it evident to 
him that the pedestrian is in a position of peril and that 
to proceed will result in a collision. 

Denied. 

• •*••••••* 

177 Filed Mar 1 1946 
Defendant’s Instruction No. 5. 

If you find from the evidence that the plaintiff alighted 
from a westbound street car, and for the purpose of cross¬ 
ing to the south side of Pennsylvania Avenue, passed to 
the rear of the car from which she had alighted, and be¬ 
fore entering upon the eastbound car tracks, neglected to 
look for approaching eastbound street cars, then you are 
instructed that such failure and neglect of the plaintiff so 
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to look constituted negligence on her part as a matter of 
law, and she may not recover for any injury sustained as 
a result thereof, and your verdict must be for the defendant. 
Denied. 

• • * • • * * * * # 
178 Filed Mar 1 1946 

Verdict of Judgment 

This cause having come on for hearing on the 27th day 
of February, 1946, before the Court and a jury of gj)od 
and lawful persons of this district, to wit: 

Joseph A. Basley, Robert C. Bonde, Archie T. Bro^d- 
hurst, William I. Coleman, Joseph C. Gladden, Frank G. 
Howell, Raymond L. Johns, Claude B. Johnson, Thomas 
E. Lawlor, Leo L. McGinn, Holden H. Rhymes, Jr., Bertram 
M. Steuer, who, after having been duly sworn to well and 
truly try the issues between Eunice Grimes, plaintiff ^nd 
Capital Transit Company, a corpn., defendant, and after 
this cause is heard and given to the jury in charge, tjiey 
upon their oath say this 1st day of March, 1946, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to her the defendant by reason of the 
premises is the sum of Six thousand and five hundred 
($6,500.00) dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Six thousand and five 
hundred ($6,500.00) dollars together with costs. 

Charles E. Stewart, Clerk, 

By R. Page Belew, 

Deputy Clerk. 

By direction of 
Justice Jennings Bailey. 

• • * * * * * # • | # 
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Motion for Judgment Non Obstante Veredicto, 

Or for a New Trial 

Now comes the defendant, Capital Transit Company, a 
body corporate, by its attorneys of record, and moves that 
the verdict and judgment heretofore entered in the above- 
entitled cause for the plaintiff be set aside and that judg¬ 
ment be entered for the defendant in accordance with its 
previous motion for a directed verdict made at the close 
of all the evidence; or, in the alternative, that the court 
grant a new trial herein. 

And for grounds of said motion the defendant shows to 
the Court the following, to wit: 

1. The Court erred in denying the defendant’s motion 
for a directed verdict at the close of all the evidence. 

2. The evidence showed that the plaintiff was guilty of 
negligence as a matter of law. 

3. The evidence was insufficient upon which to submit 
the case to the jury upon the doctrine of last clear chance. 

4. The verdict is contrary to the law in the case. 

5. The verdict is contrary to the evidence in the case. 

6. The verdict is contrary to the law and the evidence. 

7. The court erred in denying defendant’s requested in¬ 
struction number 4. 

8. The court erred in denying defendant’s requested in¬ 
struction number 5. 

9. The Court erred in instructing the jury upon the 

doctrine of last clear chance. 

180 10. The verdict was excessive, and shows that the 

jury was motivated by sympathy, passion and 
prejudice. 

Bowen & Kelly, 

By H. W. Kelly, 

R. Sidney Johnson 
R. E. Lee Goff 
Attorneys for Defendant . 
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To: Arthur G. Lambert, Esquire, 

218 Munsey Building, 

Washington, D. C. 

Please Take Notice that the points to be submitted, in 
support of this motion and the authorities intended to he 
used are attached hereto. The rules of this Court require 
that, if you oppose the granting of the motion, you shall, 
within five days from the date of service of a copy of the 
attached motion upon you, or such further time as the said 
Court may grant, or as the parties to this action may agree 
upon, file in reply with the Clerk of this Court a statement 
of the points and authorities upon which you rely, and 
serve a copy thereof upon counsel for the defendant. 

R. Sidney Johnson 
Attorney for Defendant. 

# • # * # « • * * . * 
181 Filed Apr 30 1946 

Order Overruling Motion for New Trial. 

Upon the coming on for hearing of the motion filed herein 
by defendant, for judgment notwithstanding judgment and, 
for a new trial, it is this 30th day of April, 1946, ordered 
that said motion be, and the same is hereby overruled. 

j 

Charles E. Stewart, 

Clerk. 

By Eleanor E. Jobe 
Deputy Clerk 

By direction of 
Justice Jennings Bailey. 

• •#••••••* 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

5 Evidence on Behalf of the Plaintiff. 

Thereupon Eunice S. Grimes, the plaintiff, called as a 
witness in her own behalf, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Lambert: 

Q. Will you state your full name, please? A. Eunice S. 
Grimes. 

*##•*##••• 

6 Q. Let me direct your attention to the morning of 
January 9, 1945. Where were you then employed? 

A. At the National Airport, American Air Lines. 

Q. Did you start for work that day? A. Yes, I did. 

Q. About what time did you start? A. About what time 
did I leave for work, from the house? 

Q. Yes. A. About 6:45. I really don’t recall what time 
I left the house. 

Q. You did start for work that day and then an accident 
happened. Just tell the Court and jury what happened 
on your way to work that morning. A. I boarded this street 
car at Seventeenth and Pennsylvania Avenue, Southeast. 
It was a streamlined car. 

I was seated on the left-hand side near the front door. 
My intentions were to go to 12th and Pennsylvania Avenue 
to catch a Virginia bus to work. 

7 WTien we approached 12th and Pennsylvania Ave¬ 
nue I got off of the street car and stepped onto a 

loading platform in front of the Raleigh Hotel. 

I waited for the light to change, and it was still green 
when I was standing on the platform, and as the light 
turned amber I was still on the street car platform, and 
when the policeman blew his whistle I stepped down from 
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the corner of the street car platform, the westbound street 
car platform, to cross the street into the crosswalk, and 
when I got in the center of the eastbound street car track 
I heard a street car clanging its bell; it was just about 
ready to hit me, and then I ran down the track to avoid him 
from hitting me, and jumped and he struck me and I flew 
about a couple of feet in the air and landed on the con¬ 
crete, and I was laying in the street for some time when 
the ambulance came and took me to Emergency, and I had 
a slight checkup and they said it was just bruises and to 
apply a heating pad, or something, and it would overcome 
the pain I was having. 

I was in dreadful pain, and I had to leave the hospital. 
I asked them if they could provide some form of transpor¬ 
tation to take me home and they said it wasn’t possible, 
and I was in pain, and I had started to the front entrance 
of the hospital to hail a cab, and I was lucky; there was one 
coming, and he took me to my apartment. 

He helped me into the apartment, and my sister 
8 came in for lunch at 11 o’clock and she made ar¬ 
rangements with Dr. Hand, with the hospital, for 
X-rays; and then Dr. Hand examined my X-rays. 

While I was there in the hospital waiting for my X-rays 
to come out I had to go to an X-ray room and lie in a bed 
to wait for my doctor to examine my X-rays. 

After he examined them I was admitted to the hospital 
for 28 days with a fractured back, with diathermy treat¬ 
ments every day, and I didn’t get out of the bed until a^out 
three weeks. 

#•*•••*••• 

14 Q. Let’s turn our particular attention to the acci¬ 
dent itself, Miss Grimes, and see if you can take this 
plat and use it for illustrative purposes. 

I will ask you to step down from the witness stand f^r a 
minute, Miss Grimes, if you will, and tell me, do you recog¬ 
nize the various locations on that plat covering the inter¬ 
section at 12th and Pennsylvania Avenue? A. Is this the 
westbound— 



10 


Q. There ought to be a north and south indicated on this 
plat, I think. This would be north then in the direction of 
the hotel. 

This (indicating) I take it would be the corner on which 
the Raleigh Hotel is, and this the corner on which the drug 
store, and the new post office would be over here (indicat¬ 
ing) and the old post office right there. A. This is the light 
over by the drug store? 

Q. Yes. A. This is the loading platform. 

Q. And there is the safety zone? A. Yes. 

Q. Can you point out to the jury just exactly on that 
map where you left the loading platform and what course 
you took after you left it? A. I got off the street car about 
here (indicating). 

15 Q. Pointing to— A. Going to the platform. 

The Court: Have her make a cross-mark. 

By Mr. Lambert: 

Q. Suppose you take my pencil and make a mark. A. I 
got off the loading platform about here (indicating). 

Q. Make an X there (indicating a point at the west end 
of the platform about midway between the two ends). 

Now, where did you go from there? A. I was crossing 
to the post office. Where is the post office on this map? 

Q. The old post office, as indicated on this map, would be 
down in the area at the lower right-hand corner somewhere, 
I take it. A. I stepped from the cross-walk about here 
(indicating)—I stepped from the loading platform right 
here (indicating) into the cross-walk and crossed down in 
here and I got about to here (indicating). 

Q. You are pointing to the point between the north and 
middle rail of the eastbound car track. A. That is right. 
And I got in the center of the track and I heard this noise 
and I glanced around and I saw this street car about to 
bear down on me, and I ran back in the direction of the car 
track to avoid it from hitting me, and I jumped to 

16 the side and he hit me and I flew into the ropes. 
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Q. The ropes aren’t shown on this map. We vjill 
show a map later, and I hope the jury will have an oppor¬ 
tunity to see that location anyway, showing stanchions and 
ropes immediately adjacent to the safety zone on this sifle, 
east of the safety zone. 

And that is where you lay until the ambulance came and 
you were taken to the hospital? A. Yes. 

Q. Did you remain in the same place where you fell uptil 
the ambulance came for you? A. Yes, I did. 

Q. Approximately how long did you stay? How long <Jid 
it take the ambulance to come? A. I really don’t know. 

Q. At any rate they didn’t move you at all after you fell? 
A. No, they didn’t. 

Q. Until the ambulance came and picked you up and tqok 
you to the hospital? A. That is right. 

# # ♦ # # # * * * j * 

17 Q. Just tell the Court and jury what the situation 
as far as the traffic lights were at the time you 

stepped off the loading platform and started to walk iij a 
southerly direction across Pennsylvania Avenue. A. I vfas 
standing on the loading platform and the signal was sjill 
green. 

Q. Which signal were you looking at? A. The sigilal 
going west. 

Q. You were looking at this signal here in front of the 
drug store which takes care of the Pennsylvania Avenue 
traffic? A. That is right. I stood there for some time ahd 
I saw the light turn amber. When the amber light came on 
I still stood there on the platform until the policeman blew 
his whistle. 

I didn’t see the light after the policeman blew 
whistle—the fact that the traffic was clear for me to wal 
so I started to walk. 

18 Q. How did you walk? Did you step into the 
cross-walk and what sort of a—were you walking, 

running, or what were you doing? A. I was walking my 
natural walk. 
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Q. Do you know about what rate per hour your natural 
walk is? A. I would say about three and one-half miles 
an hour. 

Q. You proceeded to walk at approximately your natural 
walk until you reached a point on this eastbound track, you 
say? A. Yes, sir. 

Q. When you saw the street car bearing down on you? 
A. Yes, sir. 

Q. Will you mark an X on that eastbound track approxi¬ 
mately where you saw the street car bearing down? A. 
About here (indicating). 

Q. About the middle of it? A. Yes. 

The Court: Is that the position of the street car? 

Mr. Lambert: That is the position of herself. 

The Court: WTiere her position was when she first saw 
the car? 

Mr. Lambert: Where she saw the car bearing down on 
her when she was on the track. 

The Court: When she first saw the eastbound— 
19 I don’t know what that means ‘ 1 bearing down on 
her.” 

The Witness: It was just about ready to hit me. 

The Court: Very well. 

By Mr. Lambert: 

Q. You got off the street car that stopped at that load¬ 
ing platform, I think you testified? A. Yes, I did. 

Q. Was that street car still at the loading platform when 
you started to cross or had it gone on? A. The street car 
I had got off had gone on. 

Q. How long before the light changed had it gone? A. 
I don’t recall that. 

Q. Do you know whether it had cleared or almost cleared 
the intersection? A. No, I do not. 

Q. Was there any other car at the loading platform by 
that time? A. Yes, there was. 

Q. Another car had taken it place? A. Yes, it had. 
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Q. Can you give us some idea about bow much time 
elapsed after the car you got off of left the loading platform 
and before you started to walk? A. I stood there for a 
few minutes. It seemed like an awful long time. It ^as 
about three minutes. 

20 Q. You say you stood there a few minutes and it 
seemed quite some time? A. Yes. 

Q. On the loading platform? A. Yes. 

Q. How soon after you arrived at the loading platfoifm 
did the car start and proceed westward that you had befen 
on, as near as you can describe it? A. It didn’t seem vejry 
long when I had got off and it pulled away from the plat¬ 
form. 

Q. Where was the policeman at the intersection? A. He 
was standing near the end of the safety zone, right in tlie 
center. 

Q. Which safety zone do you mean? Do you mean this 
one (indicating), this one, or this one, or this one? A. Tlijit 
one down there (indicating). 

Q. He was out here somewhere near that safety zone? 
Maybe he was further back. It was in that vicinity some¬ 
where. 

Q. He was not in the middle of the street then? A. 
he wasn’t. 

• • • • • * * # • i • 

25 Cross-Examination 

By Mr. Johnson: 
***###•## # 

26 Q. You would get a street car out at your home, 
out on B Street or 17th and the Avenue, I believe you 

said, and ride down Pennsylvania Avenue to 12th and trans¬ 
fer there to a Virginia bus and then to work. Is that right) ? 
A. That is right. 

Q. I believe you said you left home that morning about 
6:45? A. I am not sure what time I left home. I said aboiit 
the time, but I corrected myself later. 
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Q. Was it before 7 o’clock! A. It was about 7. I really 
don’t know what time it was, but I imagine it was. 

Q. What was your usual time of leaving home to go to 
work? A. I allowed myself about—oh, about an hour and 
fifteen minutes. 

Q. It would take you that long ordinarily to get to the 
National Airport by street car and bus? A. It varied. It 
depended on the trafi&c. 

Q. Did you have your breakfast at home? A. Sometimes 
at home and sometimes there. 

Q. On this particular morning did you eat your breakfast 
at home or outside? A. At home. 

27 Q. What time were you due to arrive at your of¬ 
fice? A. At 9. 

Q. And do you catch a bus, a regular certain bus every 
morning there ? A. No. 

Q. At the Virginia bus terminal? A. No, I didn’t 
Q. How long did it take the bus to run from the bus ter¬ 
minal on the Avenue down to the airport? A. About 15 
minutes. 

Q. Had you intended to catch any particular bus that 
morning? A. I had started for the 8:30 bus. 

Q. Beg pardon? A. I was going to catch the 8:30 or 
quarter of 9 bus. 

Q. Were you in time to catch the 8:30 bus? A. I saw 
my bus leave the terminal before I reached 12th and Penn¬ 
sylvania Avenue. 

Q. Where did you see the bus moving? A. I beg pardon? 
Q. Where was the bus when you saw it? A. I saw it pull 
up from the platform across, right in front of the District 
Building. 

Q. There are quite a few buses there in the morning? A. 
The National Airport bus. 

28 Q. There are quite a few buses there in the morn¬ 
ing? A. About two; the Pentagon I think is one. I 

am not sure; there are several lines there. 

Q. What color are the buses that run to the airport? A. 
Bed and black. 
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Q. You intended to go over to the bus terminal to cat^h 
a bus and that is where you were going this morning? A. 
That was my destination, yes. 

Q. When the street car you were on going west on the 
Avenue stopped, did you get off at the front door or the 
middle doors? A. I got off at the front door. 

Q. W r as this car one of the cars known as a streamlinbd 
car? A. Yes. 

Q. One of the new type? A. Yes. 

Q. Did anybody else get off at the same time you did? 
A. I imagine they did. 

Q. Do you remember whether they did or not? A. Yes, 
they did. 

Q. You say they did? A. Yes. 

Q. Did you recognize anybody among the people 
29 who got off who also take the Virginia buses? A. No. 

Q. When you got off the car you got off at the 
front door; did you walk away anywhere from where you 
had got off? A. I can’t remember. I was standing right 
in about the same position. I was near the end of the plat¬ 
form. 

Q. When you stepped down to the platform from the do|or 
did you move away in any direction from the place wh^re 
you stepped down? A. I moved further from the street 
car, I mean further on the other end. 

Q. You stepped back from the door? A. Oh, yes. 

Q. Did that street car remain there? A. No, it went on. 

Q. For any length of time? A. It went on shortly afl^er 
I got off of it. 

Q. When was it you looked over and saw the light on 
the northwest corner there ? A. As soon as I got off of the 
street car. 

Q. Was that right—I believe you said that light wias 
green for westbound traffic on Pennsylvania Avenue? A. 
Yes, it was. 

Q. Was that light still green when the street car frim 
which you had alighted moved off into the intersection? 

A. Yes—yes, it was. 
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30 Q. It was still green. Did you continue to watch 
that light as you stood there? A. Yes, I did. 

Q. Did you see the policeman that you spoke of in the 
intersection? A. I saw him, yes, standing as I stood there 
on the platform. 

Q. Was that before the street car moved away? A. I 
beg pardon? 

Q. Was that before the street car moved away, the one 
you had alighted from? A. That was afterward. 

Q. After the car had moved on? A. Yes, I was standing 
there waiting for the light, and I saw him. 

Q. You were looking at that same light over there on the 
northwest corner? A. Yes, I was. 

Q. While you were looking at it did you move from 
where you were standing? A. Did I move from where I 
was standing? 

Q. Yes. A. I don’t recall. 

Q. You don’t know? A. What do you mean “move”? 

Q. When the light turned amber, Miss Grimes, the 

31 policeman blew his whistle, did he? A. The police¬ 
man blew his whistle after the light was amber. 

Q. When you stepped off the platform the last time you 
had seen the light it was green and amber, was it not? A. 
It was amber, yes. 

Q. And when you stepped off you stepped off from be¬ 
hind the car from which you had alighted, did you not? A. 
Stepped off from behind—beg pardon? 

Q. Did you pass behind the car from which you had 
alighted? A. I stepped down from the platform at the 
west end corner. 

Q. What I mean, Miss Grimes, you said the car you had 
gotten off had moved on? A. I got off that car at the front 
door. 

Q. That car moved on? A. That car moved on. 

Q. Across 12th Street on a green light? A. Yes. 

Q. When you stepped down you stepped behind that car, 
did you not? A. I don’t recall. I stepped off the street 
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car at the front door, down on the platform. I was 

32 right in front of the car. 

Q. I am speaking after that, when that car moved 
on, you say into the intersection. You told Mr. Lambert 
you didn’t remember just where that car was— A. I do not. 

Q. At the time that you stepped down. A. Are you speak¬ 
ing of the car I got off? 

Q. You came from behind that car? A. The car I giot 
off went on through the intersection. 

Q. Yes. How close did you step down behind that car? 
A. I didn’t step behind any car. I don’t know what you 
mean. 

Q. Can you tell us where the rear end of the car from 
which you had got off was at the time you stepped off the 
platform? A. As far as I know it had cleared the inter¬ 
section. 

Q. Did you have a view to your right, westward, alo^ig 
the car tracks, at the time you stepped off the platforiji? 
A. I did before I stepped off. 

Q. Did you look to see whether there were any cars com¬ 
ing? A. Yes. 

Q. Was anything obstructing your view at that time? A. 
No; only I saw passengers boarding the street car 

33 going east. 

Q. Did you see any street cars in the intersection 
at that time? A. No. 

Q. If there was an eastbound street car in the intersec¬ 
tion at that time could you have seen it? A. What do you 
mean? 

Q. If there had been an eastbound street car crossing 12th 
Street at the time you stepped down from the platform 
would you have been able to see it in your position? [A. 
Sure. 

Q. As you started across the tracks, the westbound 
tracks, the tracks where you had got off the car, that the 
car was on you had got off of, did you look again to see 
whether there was an eastbound street car coming? A. No, 
because I had gotten a signal from the policeman. 
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Q. Did you ever look again until you got onto the east- 
bound track to see if the car was coming? A. No. 

Q. I believe you said you did look at the street car— 
when you were on the track where you put the mark—the 
street car was about to hit you then? A. That is when I 
? happened to recognize the car, when it was about to hit 
me. • 1 

34 Q. What caused you to look up at the car then? 

A. The clanging of the bell. 

Q. I want to ask you this: At the time you stepped off 
the platform, Miss Grimes, when you stepped down from 
the platform, what direction were you facing? A. South. 

Q. You were facing south toward the Virginia bus stand? 

A. Toward the old District Building. 

Q. And where.would that be on this chart? Can you tell 
} us? A. It would be down here (indicating). 

Q. Down here somewhere. You mean the old Post Office 
Building? A. The old Post Office Building, 
v Q. That is the direction you were facing when you 
stepped from the platform? A. Yes. 

Q. Did you continue to look in that direction all of the 
time as you started to walk across? A. As I started to 
walk across, yes. 

Q. And the first time you looked then in the direction 
westward where the car was approaching was when you 1 
heard the gong and you saw the car then? A. That is right. 

Q. How close was the car to you at that time? A. 

35 I can’t say. It looked mighty close. 

Q. Can you give us some idea? You say it was 
about to hit you. A. That is right. 

Q. Did you have time to continue on in the direction in 
which you were going without being hit? A. No, I didn’t. 

Q. Your first impulse then was to run away from the car. 

Is that right? A. Yes. i 

Q. In the direction in which it was going? A. Yes. i 

Q. You managed to keep ahead of it for awhile? A. He 
was pushing his brakes at that time. I did or else he would 
have hit me. 
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Q. Do you remember when you fell you fell up against 
some ropes there? A. When I was hit I flew in the airja 
couple of feet and hit the concrete. I don’t remember hit¬ 
ting the ropes. 

Q. You remember some ropes being there? A. Yes, I re¬ 
member that. 

Q. You had seen them quite frequently, hadn’t you, q.s 
you transferred there? A. Yes. 

Q. Did you know what those ropes were there fo^? 

36 A. Yes, I did. 

Q. WTiat were they there for? A. A safety zohe 
more or less to point out the walk, the line across the street 
that you are supposed to walk in. 

Q. They were there to keep pedestrians from walking 
there? A. They were there to draw their attention. There 
was a walk sign down further. 

Q. Miss Grimes, I would like to have you, if you wi 1, 
inform us a little bit more definitely as to your best esti¬ 
mate at least of the distance that the street car was from 
you when you glanced up and saw it about to hit you. 

Can you do that by pointing out some object from where 
you are sitting there? A. When I saw it it looked to lj)e 
just as far—it was very close. I can’t estimate any dis¬ 
tance. 

Q. Just point to some object. A. That post (indicating). 
Q. About from where you are sitting to this post? A. 
Yes. 

Mr. Johnson: May we stipulate to that distance, Mr. 
Lambert, as to how far it is? 

Mr. Lambert: I don’t know how far it is myself. Haye 
vou measured it? That is what it looked like. 

%r 

Mr. Johnson: That would be about three and onfe- 

37 half feet. 

By Mr. Johnson: 

Q. I would say about three and one-half feet. Would 
that be about right, Miss Grimes? A. I can’t answer that. 


I 
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Q. That is your best estimate though by pointing out 
this distance here? A. That is right. 

*•*••••••• 

40 Redirect Examination 

By Mr. Lambert: 

Q. Miss Grimes, you were asked something on cross-ex¬ 
amination about those buses that went to the airport, and 
you were asked if the buses were red and black, the airport 
buses. All those buses that leave from that terminal are 
the same color, aren’t they ? A. I can’t answer that. 

Q. Did you see the bus labelled for the airport leave 
while you were on the street car? A. Yes. 

Q. And that would have been what bus? A. That was 
the 8:30 bus. 

Q. And do you know approximately when the next bus 
w'ould leave there for the airport? A. A quarter of 9. 

Q. You were asked on cross-examination whether any¬ 
thing was there to block your view of the eastbound 

41 track as you stepped off the loading platform and 
into the cross-walk whether there was anything to 

block your view across here of the eastbound traffic. 

At that time I think you testified that there was not. A. 
That is right. 

Q. I want to ask you, did any other street car going west 
leave the platform on which you alighted except the one 
that you alighted from? A. No. 

Q. That was the only street car that left there and pro¬ 
ceeded westward? A. Yes. 

Q. Another car I think you said drew up there and was 
unloading. That did not proceed westward until after you 
had passed in front of it. Is that right? A. That is right. 

«•*••**••* 

58 William H. Ball was called as a witness by and in 
behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
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Direct Examination 
, By Mr. Lambert: 

Q. Will you please state your full name? A. William 
Herbert Ball. 

Q. Mr. Ball, you were the operator of the street car 
which was involved in an accident on January 9, 1945, at 
the intersection of Pennsylvania Avenue and 12th Street, 
were you not? A. Yes, sir. 

Q. Mr. Ball, at what rate of speed were you oper- 
59 ating that car through that intersection? A. Abdut 
ten or twelve miles an hour. 

Q. Where was the last point before the intersection at 
which you stopped? A. The last point before the intersec¬ 
tion? 

Q. Yes. A. I didn’t stop. 

Q. Before the intersection. A. I stopped at 12th and 
Pennsylvania Avenue at that platform there. 

Q. And then starting from a stop you operated the car 
through the intersection at a rate of speed of between ten 
and twelve miles an hour? A. Yes. 

Q. Was that the maximum speed you obtained? A. Y^s, 
just about that. 


* 

Thereupon— Samuel H. Brennan was called as a witness 
by and in behalf of the plaintiff and, having been first dily 
sworn, was examined and testified as follows: 

60 Direct Examination 

By Mr. Lambert: 

Q. Officer, will you state your full name? A. Sam Hunger 
Brennan. 

Q. You are employed by the Police Department, are ycju? 
A. Yes. . J 

Q. On January 9, 1945, were you then employed by the 
Police Department? A. Yes, sir. 
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Q. On that day, about 8:30 in the morning, where were 
you stationed? A. 12th and Pennsylvania Avenue, North¬ 
west. 

Q. What were you doing there?, Directing traffic? A. 
Yes. 

Q. On that morning, about 8:30, Officer, what were the 
weather conditions? A. It was cold and cloudy. 

Q. Were the streets wet or dry? A. Dry. 

Q. It was overcast and the streets were dry? A. That is 
right. 

Q. On that day, Officer, where were you standing just 
prior to the accident, in your direction of the traffic? A. I 
was standing on the south side of the south street car track 
there, eastbound track, on Pennsylvania Avenue near 
61 the cross-walk on the east side of 12th Street. 

Q. Officer, can you step down to this sketch of the 
intersection here and put a mark where you were standing? 

This is Pennsylvania Avenue with the car tracks running 
east and west, and 12th Street running north and south; the 
old Post Office Building down there; the Raleigh Hotel here; 
the drug store here and the new Post Office over here, and 
the traffic island at that point, and the safety zone on the 
southeast side at that point. A. I was standing approxi¬ 
mately right here. 

Q. Let’s put an X there. 

The Court.: Let him make a round circle there. 

Mr. Lambert: Yes, make a round circle there. 

(Witness complies with counsel’s request.) 

Mr. Johnson: May I put his initial there, please ? 

Mr. Lambert: Yes, just a “B” in the center. 

By Mr. Lambert: 

Q. On that date, at about 8:30 in the morning, did you ob¬ 
serve a streetcar which you later learned had been driven by 
William H. Ball, approach the intersection? A. I didn’t ob¬ 
serve it approach the intersection. I saw it after it started 
across the street. 


t 
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Q. Do you know whether or not it stopped at the loading 
platform, or did you see it stop at the loading platform ? 
The Court: Which car are you referring to? 

Mr. Lambert: The William H. Ball car, the (Jar 

62 that struck plaintiff. 

The Court.: The car going east 
Mr. Lambert: Going east, yes, sir. 

The Court: Very well. 

The Witness: Do you mind repeating the question? 

By Mr. Lambert: 

Q. Did you see whether or not that car stopped at the 
loading platform before crossing 12th Street? A. Well, as 
I can remember it did. 

Q. That would be the loading platform over here? A. 
Yes, sir. 

Q. You are not too sure about that you say as near as you 
can remember. Does that mean you have some difficultyj in 
remembering whether or not it did stop there? 

Mr. Johnson: I object to that question as cross-examiha- 
tion. 

The Court: I will overrule the objection in view of bis 
answer. A. Well, I am fairly certain that it did stop there. 

By Mr. Lambert: 

Q. Do you remember seeing it stop there A. Well, X ^aw 
it start off from there. 

Q. You saw it start off from there? A. Yes. 

Q. All right; that is close enough. 

63 When it started from that point what was the situa¬ 
tion as to the traffic lights for Pennsylvania Avenue 

traffic A. It was green. 

Q. How far had it gone before any change in that light oc¬ 
curred? 

The Court: Just a minute. He hasn’t testified the light 
changed. 

Mr. Lambert: I will ask him. 
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By Mr. Lambert: 

Q. Was there a change of light there for the Pennsylvania 
Avenue traffic, either to amber or to red before that car got 
across? A. There was a change to the amber. 

Q. And where was the car then? A. Well, it had entered 
the intersection. That is it started across the west curb line 
of 12th Street. I judge it was somewhere around four or 
five feet or more in the intersection. 

Q. About four or five feet beyond the curb line? A. Yes. 

Q. What did you do, Officer A. Well, I was—I usually 
look at a light pole that I can see without having to turn too 
much around, straight ahead of me on the northwest corner 
there, and when that yellow come on I blew my whistle. I 
blow it twice, that is when the yellow comes on, and 

64 then when the red comes on I blow it again. 

Q. Which light were you observing or watching as 
Jpou stood there? A. The light pole on the northwest 
corner of 12th and Pennsylvania. 

Q. That would be the light pole here? A. No, sir; the di¬ 
rectly opposite corner back up there (indicating). 

Q. Oh, this one up here? A. Yes, sir. 

Q. In front of the drug store? A. Yes. 

Q. And after the light flashed yellow you blew your 
whistle? A. Yes. 

Q. What did you do then? A. Well, I usually look to my 
right and to my left to see if there is— 

Q. Not what you usually do but what did you do on that 
occasion, if you remember? A. Well, I observed traffic con¬ 
ditions and saw how traffic was stopping, coming to a stop or 
going ahead, and then when the light did turn to red I blew 
it again. 

Q. How far was the car in the intersection when it 

65 turned to red? A. Well, at that time he was clearing 
the intersection. 

Q. Had he cleared the safety zone on that side of the inter¬ 
section ? A. I am not certain he was in the safety zone. 
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Q. You don’t know whether he got across the safety zpne 
before the red came on or not? A. Approximately in that 
vicinity. I wouldn’t say he got all the car through there 
or not. 

Q. You think he was in the vicinity of the safety zonp on 
the east side of the street when the red came on? A. Yes, 
sir. 

Q. But you couldn’t say he had crossed the safety zon^ at 
the time that second whistle was blown? A. Part of the 
car was in there, I am sure, but I couldn’t say he tad 
cleared it. 

Q. Did you see the plaintiff struck, Miss Grimes? A. 
That is all I saw of her, was when she was struck. 

Q. You glanced up and saw her at the time she was ljiit? 
A. Yes, sir. 

Q. And approximately at what point there was she 
struck? Do you know? A. Well, I can point it put to you. 

Q. All right; go ahead. A. Beyond this safety zbne 
66 here there is a stretched out rope across here. TlJere 
is a pole here to keep pedestrians from crossing be¬ 
tween 11th and 12th. She was about four feet beyond t[his 
line just east of that pole. She struck the rope and knocked 
the pole down. 

Q. She struck the rope after she was hit about four feet 
down the track? A. Striking the rope she just pulled the 
pole down. 

Q. She was falling partly to the east? 

Mr. Johnson: I object to that. 

The Court: Sustained. 

By Mr. Lambert: 

Q. Which way was she going as she was struck? I don’t 
mean before she was struck but as she flew through the air 
what direction was her body propelled? A. She was gojmg 
completely south because she just hit that rope square, l(his 
way, and pulled the pole over and she fell across the rope. 

Q. After the young lady was struck what did you do? A. 
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Well, I went over to see if she was hurt and tried to make 
her as comfortable as I could. 

Q. Did you call an ambulance ? A. I got someone there to 
call an ambulance. I think another policeman came along 
and he called the ambulance. 

Q. Who was the other policeman? A. I don’t re- 

67 call who it was. 

Q. And then how long did she lay there before she 
was taken away? A. I judge about fifteen—ten or fifteen 
minutes, I am not sure of that, but about ten or fifteen 
minutes. 

Q. And she was taken away to the hospital and that is the 
last you saw of her that day, I take it? A. Yes. 

Mr. Lambert: That is all. 

Cross-Examination 
By Mr. Johnson.: 

Q. Officer, when a street car or other vehicle enters an 
intersection on a green light it is permitted to continue to 
cross even though the light turns amber, is it not? 

Mr. Lambert: I object. 

The Court: Sustained. 

T 

’ By Mr. Johnson: 

Q. On this occasion were you stationed where you put 
t that mark for the purpose of directing traffic? A. Yes, sir. 

Q. Did you see a westbound street car enter the inter¬ 
section at about the same time as the eastbound car en¬ 
tered it? A. Yes. 

Q. Did those two cars pass each other in the inter- 

68 section? A. Yes, sir. 

Q. Where with reference to the place that you were 
standing did the front of the two cars commence to pass each 
\ other ? A. Approximately in the middle of the street. 

Q. Approximately in the middle of 12th Street? A. Yes. 

Q. Did that westbound street car also enter on the green 
light? A. Yes. 
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Q. As the eastbound car approached you and passed yjou 
did you follow it with your eyes, which would be to ydur 
right? A. Yes, sir. 

Q. Was there any pedestrian in the cross-walk crossing 
the tracks at the time that street car was approaching that 
you saw? A. No one except Miss Grimes. 

Q. Where was she when you first saw her? A. Wheh I 
saw her she was right in the vicinity of that south rail that 
you have in the eastbound street car track. 

Q. And you saw her just as she was struck, you said? A. 
Yes, I saw her when she was struck. I simply thought for a 
minute she was going to be clear of the street car ijmt 

69 she was just struck by the edge of the street car. 

Q. Was she in motion when you saw her? A. Yes, 
sir. 

Q. Describe her motions to us, if you will, please, officer. 
A. Well, she was running. 

Q. And in what direction was she running? A. South. 

Q. I believe you said she was about four feet east of "he 
east cross-walk line at that time. Is that correct ? A. Yes. 

Q. Had you seen her prior to that time? A. No, sir, I 
hadn’t seen her prior to that time at all. 

Q. When these two street cars passed were you able to 
see where the westbound car and where the eastbound (jar 
was at the time that the front of the eastbound car passed 
the rear of the westbound car? Can you tell us that? A. 
No, I just can’t say for sure now just where they were. 

Q. In the way the two cars were moving it would be some¬ 
where near the east side of the intersection, wouldn’t it? A. 
Well within the intersection to shut off my view. 

Q. When you went over to the young lady you say you 
tried to make her comfortable? A. Yes. 

70 Q. Did you say anything to her or did she say any¬ 
thing to you? A. Yes, sir; she told me— 

Mr. Lambert: I object. 

The Court: You can state what she said, yes, but ^iot 
what you said. 
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By Mr. Johnson: 

Q. What did she say to you? A. She told me she was try¬ 
ing to catch a bus to go to the airport. 

Q. Was that all she told you? Did she tell you she was 
late to work? A. I believe she did. I had no conversation 
with her about how she felt. She seemed to be cold; she was 

9 7 

shivering. 

Q. Officer, what is your customary manner of blowing 
your whistle where you are directing traffic where the in¬ 
tersection is controlled by traffic lights? When is it you 
blow your whistle in connection with the light operations? 
A. Well, at the corner where there is just a two-way change 
like there is at 12th and the Avenue it is usually customary 
to blow one whistle when the amber comes on and then 
another whistle when the red comes on. 

Q. Do you blow it twice when the red comes on and the 
green? Isn’t that the way you do it? You blow one 
71 blow of the whistle as the light is changing and then 
j two blows to start traffic? A. No. 

Q. You do not? A. It is one on the yellow and one on the 
other change of the light that follows. 

Q. On this occasion did you blow your whistle at the time 
that the light changed to amber? A. When the light came 
on amber I blew my whistle and I am pretty sure I blew it 
when the other came on too. 

Q. That is when the amber light was showing for east and 
west traffic on Pennsylvania Avenue. Is that correct? A. 
Yes. 

Q. There is an interval then before that light turns red? 
A. Yes. 

Q. During which time the amber is on? A. Yes. 

Q. During that time the lights for north and south traffic 
on 12th Street would continue red, would they not; during 
the time the green-amber is on for east and west traffic the 
north and south traffic light stood red? A. Yes, it would. 

Q. Then the north and south light turns green, does it 
not? A. I think that is the way they work it. 
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72 Q> It turns directly red to green, does it not? All 
think that is the way they work there. 

Q. Officer Brennan, those safety marks near the car tracks 
there, safety zones, what is the purpose of those? A. Well, 
they are for the purpose when a pedestrian gets caught 
crossing, when they come to those safety zones if the light 
is changing against them to stay in the safety zone rathler 
than continue across and try to make the other side of the 
street or the other safety zone. 

Mr. Johnson.: That is all. 

Redirect Examination 
By Mr. Lambert: 

Q. Those safety zones are to give protection so that 
drivers of vehicles won’t drive over them. As long as they 
stand there they are not supposed to drive over them. A. 
That is another purpose of it too. 

Q. Did the car that was going west, did that clean this in¬ 
tersection before this traffic signal went red against it? A. 
The car going west? 

Q. The car going west, the one toward the Treasury, that 
you were asked about the first time on cross-examination. 
A. As far as I can remember it just crossed practically in 
the same manner the other car crossed. Soon after it got 
into the intersection the light changed against that, and so 
on, the same manner as it turned against the e^st- 

73 bound car, 

Q. How far had that car gotten into the intersec¬ 
tion before the light changed to amber? We are now talk¬ 
ing about, not the car that struck the plaintiff but the car 
that went through the intersection there in the opposite di¬ 
rection. A. As I can remember it started across in ihe 
same manner on the green and then the other light changed 
after it got in the intersection a little ways. 

Q. Can you tell us how far it got in the intersection at 
the time the light switched to amber? A. So far as I can 
remember it was just a little bit ahead of the other car. 
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Q. It was ahead of the other car? A. Just a little bit. 

Q. How much, would you say? A. No more than four or 
five or six feet ahead of the other one. 

Q. So that that being the case it might have been nine or 
ten feet in the intersection and the light changed to yellow. 
Is that right? A. That is right. 

Q. Was it going approximately the same speed as the 
other car? A. Yes, it was. 

The Court: This intersection, officer, where the red light 
is on, that just turns to the green without the amber, 
74 does it not? 

The Witness: At that corner I believe it does. At 
14th I think it changes to yellow. 

The Court: The amber follows the green—green, amber, 
red, but then the red is followed immediately by green and 
there is no amber between the red and the green? 

The Witness: Yes, sir. 

By Mr. Lambert: 

Q. As you stood at the point that you marked, Officer, 
what direction were you facing? A. Well, I face the light 
pole I can see, which is up at that northwest corner— 

Q. You were facing to the northwest? A. —so that I 
know just when to blow the whistle. 

Q. Did you remain facing to the northwest while the light 
was on amber? A. I looked up the northwest and then I 
looked at this street car approaching from my left, and then 
I followed that on across to the right as it went across. 

Q. You kept your eye on the street car as it went across? 
A. Yes, because I could almost touch the street car myself. 

Q. The one going east, right by you? A. Yes. 
*•*•#*#•## 
76 Recross Examination 
By Mr. Johnson.: 

Q. Those ropes you spoke of, Officer Brennan, that you 
said are on stanchions, they run parallel to the track, don’t 
they? A. Yes. 
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Q. From the east line of that cross-walk eastward, what is 
the purpose of those ropes? A. The purpose of those ropes 
is to keep pedestrians from crossing from that street par 
loading platform which runs parallel along the north track 
of Pennsylvania Avenue from 11th to 12th. 

At one time they stationed a policeman down there to keep 
people from crossing in the middle of that block, and I also 
had that assignment many evenings. It is a right dangerous 
place. 

Q. That was before they erected these ropes? A. Thtre 
used to be a police officer there for awhile to keep them frjom 
crossing. 


77 Thereupon Thomas B. Shipman was called as a 
witness by and in behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Lambert: 


Q. Will you state your full name? A. Thomas B. Ship¬ 


man. 

Q. You are employed by the Metropolitan Police Force? 

A. I am. 

Q. To what branch are you assigned? A. The Accident 
and Investigation Unit of the Traffic Division. 

Q. On January 9, 1945, were you assigned to that u4it? 
A. I was. 

Q. Did you cover an accident which occurred at 12th pnd 
Pennsylvania Avenue, Northwest, on that date? A. I 
yes, sir. 


• • • # * • • • * j # 

79 Q. Did you in your capacity as a member of the 
Accident and Investigation Squad made some meas¬ 
urements that morning? A. I did. 
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Q. What measurements did you make? A. We measured 
the distance east of the cross-walk of which Miss Grimes 
was picked up. 

Q. Do you have those? A. Yes. That was 4 feet 9 inches 
east of the east cross-walk of 12th Street and 7 feet 2 inches 
south of the south rail of the eastbound track. That was 
measuring to her shoulders from the east cross-walk. That 
was the nearest point of her fall toward the cross-walk. 

Q. What position was she laying in when you arrived? 
A. Her head we will say southwest and her feet were point¬ 
ing in a northeast direction. In other words, her feet were 
toward the street car tracks and she was more or less on 
a 45 degree angle toward the south curb line. 

Q. Did you make any other measurements out there? A. 
Yes, sir, we measured—there is a rope barricade that runs 
from 12th to 11th Street along the south side of the car 
tracks, and those ropes are strung along on I think they are 
about one inch or one and one-quarter inch pipe; one of 
those stanchions was knocked down, the first stanchion, and 
that stanchion is located 2 feet 7 inches east of the cross¬ 
walk. That is when it is in its position, and it had 
80 toppled over. 

Q. 2 feet 7 inches from the east end of the cross¬ 
walk? A. To the first stanchian. The cross-walk itself is 20 
feet wide. That is the east cross-walk of 12th Street. And 
the street car came to rest 30 feet east. 

Q. Did you measure the cross-walk? A. Yes, sir. 

Q. And it runs 20 feet, not 22 feet as this plat shows it? 
A. At the time we measured it 20 feet was the measurement 
we got. 

Q. Did you make any other measurements? A. We meas¬ 
ured the distance from the cross-walk to where the front of 
the street car came to rest, which was 30 feet. Those were 
the only measurements we made. 

Q. Did you measure from the cross-walk to where the 
front of the street car stopped? A. Yes, sir. 

Q. After the accident? A. Yes, sir. 
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Q. And it was 30 feet? A. That is right. 

Q. Suppose you come down here and show us on this plat 
what you are talking about. Where was the 30 feet 
81 measured from? A. The 30 feet was measured from 
the east end of the cross-walk which would be this line 
here (indicating). 

Q. The east end of the cross-walk to the front of the street 
car? A. The east end of the cross-walk to the front of the 
street car. The street car was approximately 40 feet long 
and that left about 10 feet of it still in the cross-walk. 

Q. Do you have any measurement for the width of those 
streets from curb to curb? A. No, but I can give you an ap^ 
proximate measurement. We didn’t measure them at that! 
time. 


Q. I will ask you to look at this plat and tell me whether} 
or not the measurements appearing on there from curb tcf 
curb on the south side of Pennsylvania Avenue, where 12tlj 
Street comes across it, that is from the east curb of 12th 
to the west curb of 12th, is this a correct measurement herej 
70 feet, according to your recollection? A. Yes, sir. 

Q. And there is an additional 20 feet in the safety 
82 zone or cross-walk? A. That is correct. 

Q. Making from the curb on the west side of th4 
street to the end of the safety zone 90 feet? A. That woul4 
not be the width of the street because that safety zone is 
wider than the sidewalk. Ordinarily your cross-walk would 
be a continuation of your sidewalk, but the sidewalk south o^ 
Pennsylvania Avenue on 12th to the best of my recollectioh 
isn’t a 20-foot sidewalk, so that we have that shown to be 
dropped back to the east slightly more than it would to the 
sidewalk. 

Q. Slightly, but would it be much? A. No, I say it mighf; 
be a couple of feet. 

Q. Not more than a couple of feet? A. No. 

Q. So approximately then from the west curb line of 12th 
Street going east to the east side of the safety zone you 
would have about 90 feet? A. That is correct. 
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Q. Is that approximately the width of the street north of 
Pennsylvania Avenue, that is 12th Street? A. That is right, i 
Q. 47.9 feet? A. Yes. i 

Q. Are you acquainted with the width of the street 

83 cars and the right of way between— A. No, sir, I 
am not. 

Q. Do you know how much distance that amounts to? A. 
No, sir. 

Q. It is marked 15.44 feet but you are not sufficiently ac¬ 
quainted with it to know? A. No, sir. 

Q. Has there been any physical change in that intersec¬ 
tion since January 9, 1945? A. No. The only change I 
know of is where they used to have white lines they put those 
little linoleum blocks on the street. 

• • • * * • • • • • i 

84 Thereupon A. Blaine Miles was called as a wit¬ 
ness by and in behalf of the plaintiff and, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Lambert: 

Q. Will you state your full name, please? A. A. Blaine 
Miles. 

Q. What is your position? A. Principal inspector of 
track and equipment, Public Utilities Commissioner, Dis¬ 
trict of Columbia. 

Q. Is it your duty, sir, if one of the Capital Transit cars 
is in an accident to make an inspection of the cars? A. Yes, 
sir. 

Q. Did you have occasion shortly after January 9, 1945, 
to make an inspection of Car No. 1393? A. I did, sir. 

Mr. Lambert: Will you stipulate, Mr. Johnson, that that 
is the car? I didn’t ask Mr. Ball. 

Mr. Johnson.: Yes, 1393. 
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By Mr. Lambert: 

Q. What type and character of car is that? A. That is 
what is called a PCC type put in service about 1942. 

85 Q. Did you make an examination or a test of the 
braking condition of this car No. 1393? A. I did, 

sir, on January 9. 

Q. And what was the condition of the brakes? A. I found 
the brakes 0. K. 

Q. What was the condition of the signaling device? A. 
Everything was 0. K. 

Q. That was all 0. K.? A. Yes, the car was in good 
shape. 

Q. Have you made tests as to the stopping distance 

86 on these cars, Mr. Miles? A. Yes, sir, I have. 

Q. With the braking equipment that is on a car 
such as 1393, going at the rate of eight miles an hour, with -1 
out passengers, and a level right of way, what is the stop- j 
ping distance? A. I will say that including some passeng¬ 
ers, but not a heavy load, a light load, would be about eight 
feet at eight miles an hour. That is the braking distance j 
which does not take in the reaction time of the operator. 

Q. What would the braking distancee be at ten miles an 
hour with a light load? A. Thirteen feet. 

Q. And what would it be at twelve miles an hour? A. 
That would be seventeen; eleven would be fifteen and twelve 
would be seventeen feet. 

Q. Have you some formula, Mr. Miles, that you develop 
the velocity which works out the stopping distance of these 
cars? A. Yes. You take any vehicle, for instance, eight 
miles an hour—well, at ten miles an hour it would be thir¬ 
teen feet with a light load; and twenty miles an hour is 
would be four times that or fifty-two feet. 

Q. Suppose you had a car with a half load, what would 
the stopping distance be at those several figures, Mr. 

87 Miles? A. Well, first you would have to ascertain 
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the number of passengers, and based on 60 passeng¬ 
ers on the car, or 50 percent, which ever was on the car at 
the time—60 passengers on the car would probably, I would 1 
say would increase the braking distance 25 percent, and that 
would follow right along up the line right in proportion all 1 
the way up to the 20 miles an hour; 20 percent increase on 
each mile per hour. 

Q. Is that with a full load? A. I would say I base that on 1 
say at 60 passengers. 

Q. What is the capacity of the car? A. Some are 49 but 
most of them are 48. 

Q. So a 60 passenger load would require standing in the 1 
aisle? A. It requires 11 people standing, either 11 or 12. 

Mr. Lambert: You may take the witness. 

Cross-Examination 
By Mr. Johnson: 

Q. Mr. Miles, say this car had 60 passengers on it and was i 
traveling at a rate of 12 miles an hour, what would be the 
stopping distance, in your estimation, after the brakes were 
applied? A. The braking distance at 12 miles an hour? i 

Q. Yes, sir, with 60 passengers. A. That would be about 
23 x /2 feet. 

Q. These stopping distances which you gave previ- 
88 ously in your testimony were based on a light load? 

A. Yes; 10 miles an hour at 13 and 20 miles an hour 
at 52. That is based on a light load. i 

Q. What would you describe as a light load? A. In myi 
computation of this I base that the braking is along that 
line, and on a load and the car weight and everything in -1 
eluded of 38,000 pounds, and when you get above the 38,000 
pounds then is when it starts to increase the braking dis¬ 
tance. I 

Q. The braking distance that you give is the distance that i 
the car would travel after the brakes were actually begun 
to work ? A. After the brakes were applied, yes, sir. 
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Q. Are these braking distances which you gave enter- 
gency brakes? A. Yes. 

Q, Or ordinary brakes ? A. Emergency, yes. 

Q. In calculating or testing a car for the braking distance 
is that done by a predetermined method? A. Yes—no-fin 
making my tests I obtain a speed of 20 miles an hour where 
possible, or I might get up to 22, or I might get up to 18, ajnd 
of course I have tested all these cars at all the varies 
speeds, so that at 18 I know I am right and at 20 I kno^ I 
am right. 

89 Q. These cars are not equipped with speedometeij-s ? 
A. No, sir, they are not. 

Q. And of course it would be impossible for you to con¬ 
duct any tests under actual emergency conditions, would it 
not? A. Well, you mean on the street—just what do you 
mean? 

Q. Under conditions which might be confronting an op¬ 
erator suddenly on the street. A. No, that is why I do ijiot 
include of course the reaction time of the operator. 

Q. What do you mean by the reaction time ? A. From the 
time he is confronted with any possible accident until the 
time he can change from his accelerator pedal or his power 
pedal to the brake pedal and apply his brakes. Of course 
there is a time lapse in there. I don’t know what that would 
be. That is why I don’t attempt to determine that. 

Q. You haven’t conducted any tests to determine the Av¬ 
erage reacting time ? A. No, sir, I haven’t. 

Q. You are an expert in this field, are you, Mr. Miles? 
A. Well, I have been in this business for about 42 years, so 
I don’t know whether that qualifies me as an expert or npt. 

Q. Have you operated street cars yourself. A. Oh, 

90 yes, sir, I have operated about everything that was 
ever built. 

Q. And you are personally familiar with the operation 
of this particular car? A. Yes, sir. 

Mr. Johnson: That is all. Thank you. 
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Redirect Examination 
By Mr. Lambert: 

Q. When you spoke of a light load, about how many peo¬ 
ple on the car would that indicate or did you take that into 
consideration, Mr. Miles? A. Oh, I would say probably 15 
or 20 people. The car weighs probably around between 
» thirty-five and thirty-six thousand pounds, and then I am 
basing my ordinary braking test on the load of 38,000 com¬ 
plete, and then when I get beyond the 38,000 then is when we 
have to go along and increase the braking distance in pro¬ 
portion to the load you have on the car, which of course 
varies. 

Q. Did I get your 12 mile an hour stopping distance with 
the light load correctly at 17 ? A. Yes, sir. 

Q. And 23 1 /*> was the heavier? A. Yes, about 23.5. 

• •••*•••*# 

91 Thereupon William B. Hampton was called as a 
witness by and in behalf of the plaintiff and, having 

been first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Lambert: 

Q. Will you state your full name? A. William B. Hamp¬ 
ton. 

Q. With whom are you employed? A. Assistant traffic 
engineer, Department of Vehicles and Traffic. 

Q. Have you received a subpoena to attend this Court 
and bring with you records pertaining to the traffic lights 
at the intersection of 12th and Pennsylvania Avenue, North¬ 
west, on January 9,1945? A. The subpoena doesn’t give a 
date. It just says bring a record of the signals at 12th and 
Pennsylvania Avenue. 

Q. Have you the records on that? A. Yes, I have. 

92 Q. Can you tell us, Mr. Hampton, the interval at 
which the amber light stays on ? A. Five seconds. 
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Q. Was that true on January 9,1945, also? A. So far as 
I know that is general routine and general practice of tike 
city. j 

Q. And the amber light for north-south traffic for 12th 
Street on Pennsylvania Avenue stays on the same time, does 
it? A. That is right. 

Q. What is the sequence of the lights at that intersection? 
A. 12th Street has 35 seconds green with 5 seconds amber 
overlap, and Pennsylvania Avenue has 45 seconds green 
with 5 seconds overlap on amber. 

Q. Does that mean counting the green and the ambe^, 
for instance, on Pennsylvania Avenue that there are 50 
seconds elapse before the red signal would come on? A. Nb, 
sir, it is 45. 

Q. It is 45 ? A. The last 5 seconds is a 5-second overlap. 

Q. The 5 in the amber is in the 45? A. That is correct. 

Q. And that would be true I suppose of the north- 
93 south light too? A. Yes, sir. 

The Court.: How is the ratio? 

The Witness: It is the same thing for the opposite side. 
Pennsylvania Avenue the red would be for 35 seconds. 

By Mr. Lambert: 

Q. After the green comes on in that intersection what 
light flashes on next? A. After the green comes on? 

Q. Yes. A. The amber. 

Q. And then next? A. Red. 

Q. And after the red comes on is there or is there not any 
amber? A. No, sir. It goes from red to green. 

Mr. Lambert: No further questions. 

Cross Examination 
By Mr. Johnson: 

Q. You say there are 45 seconds for the complete cycle olf 
the lights? A. No; 80 seconds completes the signal. 

Q. I mean in one direction. A. 45 seconds for green anjd 
the last 5 seconds amber on Pennsylvania Avenue. 
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94 Q. Would that be for traffic moving north and 
south on 12th Street? A. East and west on Penn¬ 
sylvania Avenue. 

Q. If the amber light is on, green-amber, for Pennsylvania 
Avenue traffic then the light for traffic going south on 12th 
Street would remain red— A. That is correct. 

Q. —until the amber went off? A. That is right. 

Thereupon A. F. McDougal was called as a witness by 
and in behalf of the plaintiff and having been first duly- 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Lambert: 

Q. Mr. McDougal, will you state your full name for the 
record? A. A. F. McDougal. 

Q. With whom are you employed? A. I am super- 

95 intendent of equipment of Capital Transit Company. 

Q. Mr. McDougal, as superintendent of equipment 
of Capital Transit Company are you familiar with the PCC 
cars? A. I am. 

Q. Is No. 1393 one of those? A. It is. 

Q. Will you describe for the Court and jury the braking 
devices and how they are operated on one of the PCC cars 
such as 1393? A. The braking mechanism consists of three 
separate and distinct types of brakes. 

The most effective brake is the motor itself which is gen¬ 
erally referred to as a dynamic brake in that the motor 
which is used to propel the vehicle on the accelerator cycle, 
the windings are changed so that it acts as a generator and 
actually then retards the movement of the car. 

There is a track brake which is suspended between the 
wheels on each side of each track, which is dropped and 
further provides braking effort, and then the third and 
final brake is the wheel brake which is a brake shoe applied 
against the tread of the wheel. 
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In the normal operation of the car the brakes are brought 
in in that order through the depression of a brake pedal 

The operator sitting in the operator’s seat has a 

96 brake pedal similar to the brake pedal and it is lo¬ 
cated very similar to that on a bicycle, which hi op¬ 
erates with his right foot. Slightly to the right of that and 
at about the same plane is the power pedal or accelerator 
pedal. 

The application of the brake pedal and the amount that 
it is depressed determines the braking effort that is applied 
to stop the car. 

The sequence of braking is that in normal service the 
initial application or depression of the pedal applies! the 
dynamic brake, and then if the pedal is depressed still j fur¬ 
ther he can drop the track brake, and then if continued tjo be 
depressed it will bring in all three brakes simultaneously. 

There is an emergency position which the operator j can 
use by depressing the brake pedal all the way down, wjiich 
is about a five-inch pedal, which will bring in all brakes to¬ 
gether plus dropping sand on the track and sounding a jbuz- 
zer which indicates that the brakes are in the emergency 
position. 

Q. What is the purpose of the buzzer? A. The buzzer is 
a warning to indicate to him that he is in emergency brake 
position. 

Q. It is not intended as a signal or warning to someone 
outside of the car ? A. No, indeed. It is a buzzer in th^ car 
to sound which indicates that the brake is in emergency 
position. 

In addition to that there is also a pedal, a safety 

97 pedal, on the left side of the operator’s position, 
which* is an emergency pedal, and if the foot isj re¬ 
moved from that at any time—he must keep that pedal de¬ 
pressed; if the foot is removed at any time then the brakes 
will be dropped and power will be automatically cut off. 

That is a feature so that in the event he is thrown oi^t of 
position or any other reason there is that automatic braking 
effort. 
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t Q. So the car won’t run away without the operator being 
1 able to control it? A. That is right. 

Q. Then let me see if we have this story: These three 
brakes are all applied by the same pedal? A. That is cor¬ 
rect. 

Q. And the same pedal, if depressed at different distances 
down, operates first one and then the other. It has a five- 
inch interval from top to bottom and depresses all the 
brakes in the five-inch interval. A. That is correct. 

Q. How do these braking facilities on the PCC car com¬ 
pare with the ones used formerly? Are they more or less 
satisfactory equipment ? A. They are more effective. 

Q. You also mentioned that not only do the brakes apply 
but when the brake pedal is pressed down firmly and 
98 all the way they even put some sand on the track. A. 
That is true. 

Q. And that accelerates or helps, I take it, the braking 
apparatus? A. Correct. 

Q. What is the acceleration possibility of these cars, Mr. 
McDougal? A. The acceleration is an automatic feature on 
those cars inasmuch as the design of the controller for cut¬ 
ting our resistance to speed up the motor is done auto¬ 
matically but against the amount of pedal depression of the 
accelerator or power pedal. 

The operator has no control over anything but the selec¬ 
tion of the rate of acceleration. If, for example, the pedal 
has some four inches, four to five inches—it will vary 
slightly—pedal depression on the power pedal— 

Q. What is the maximum acceleration such a car is cap¬ 
able of if you press the pedal down as hard as you can? A. 
The maximum is normally set at a maximum rate of four 
miles per hour per second. 

Q. Four miles per hour per second? A. Four miles per 
: hour per second. 

Q. So that in the first second, if I understand correctly, 
that means your car, if it was accelerated to the maximum, 
would be doing four miles an hour? A. Not neces- 
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99 sarily. The full rate of acceleration is not necessarily 
applied. That is only a rate so that even though he 

might select the four-mile an hour rate it does not meaja at 
the end of the first second the car will actually be traveling 
four miles an hour because there is an efficiency loss tljiere 
that would not permit him necessarily to be going four njiles 
an hour at the end of the first second, because that isj the 
rate, and starting from zero miles per hour in one secbnd, 
even with a four-mile an hour rate the average of that wduld 
not permit him to go four miles an hour at the end oil the 
first second. 

At the end of the first second he would be accelerating at 
a rate of four miles per hour per second but it does not 
necessarily hold he would be going four miles per houij* as 
far as velocity is concerned at the end of the first second. 

Q. He might be going less than that? A. He woulci be 
going less than that at the end of the first second. 

Q. He would be going less than that at the end of the first 
second? A. That is correct. 

Q. Do you happen to know how much less he woulc^ be 
going? A. No. It would depend entirely upon conditions. 
At the end of the first second he has simply obtained 

100 a rate of acceleration that would propel that light 
loaded car. 

Q. It is light loaded? A. All the rates I am referring to 
here would be a light loaded car, so that at the end of the 
first second with a light loaded car he might perhaps be mov¬ 
ing only two and one-half to three miles an hour at the ^nd 
of that first second. 

Q. What would he be moving at the end of the secdnd 
second if he utilized that maximum acceleration? A. Then 
he would be accelerating at roughly six feet per second; 
accelerating at that rate. 

Q. What rate of speed would you obtain at the end of 
the second second? A. Well, if you could superimpose j:he 
theoretical four miles per hour rate on the light loaded 
car against maybe the three for the first second, you might 
be traveling at a rate of seven miles per hour. 
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Q. That acceleration is the maximum, I take it, that 
could be obtained by pressing your acceleration pedal all 
the way down? A. That is true. 

Q. Is that pedal generally similar to the ones on auto¬ 
mobiles? A. Yes, the power pedal. 

Q. You press a little spring and it goes this way 

101 (indicating) ? A. Yes. 

Q. You spoke of those conditions being true under 
a light load. What do you call a light load, Mr. McDougal? 
A. No passengers. 

Q. No passengers at all? Have you got any figures for 
fully loaded cars on that acceleration problem? A. We 
have taken a car with equivalent weight of a full seated 
load and with a rate of four miles per hour per second 
with a light car will produce an accelerating speed of about 
3.2 miles per hour per second with a full seated load. 

Q. And of course that again is maximum, I take it, and 
it would be less if the power wasn’t depressed? A. That 
is true. That is the maximum if he demanded the full 
accelerating rate that had been set for the car. 
***#*#*•*• 

(Witness excused.) 

#•••••••*# 

102 Thereupon Emma. Virginia Bayless was called as 
a witness by and in behalf of the plaintiff and, 

having been first duly sworn, was examined and testified 
as follows.: 

Direct Examination. 

By Mr. Lambert: 

Q. State your full name, please. A. Emma Virginia 
Bayless. 

#*••**•*## 

103 Q. On the morning of January 9, 1945, were you 
present when an accident occurred at 12th and Penn¬ 
sylvania Avenue, Northwest? A. Yes, sir. 


Q. In which the plaintiff here was injured? A. Yes, sir. 

Q. Will you just in your own words tell the Court aid 
jury what you saw and observed that morning? A. I wgs 
coming from the Alexandria bus terminal to cross Penn¬ 
sylvania Avenue and I was going toward the Raleigh Hot^l. 

When I came to the island, just before crossing the main 
section of the street there, I know that I remember lookiiig 
at the light and a green light for me to continue on crossing 
the street. It was a long street and I wanted to continue 
to make it on the one light, so I hurried from the island ^o 
cross the street. 

Nothing passed in front of me from there to the safety 
zone, and just before I got to the safety zone I salw 
104 the street car coming. It wasn’t coming what I 
would call fast at all, but it was close enough for m|e 
not to continue to cross the street but to wait in the safety 
zone for the car to pass me, and as I was waiting I was 
v/atching the car and I was not looking then directly in 
front of me because I was more interested in the car as the 
thing that was obstructing me from going on. 

So I waited in the safety zone and as the car came toward 
me I turned my eyes and as I did I saw that young lady 
she was almost across the car tracks and for a second 
wasn’t sure whether the car would hit her or whether shje 
would just make it, but apparently the car just hit her an<|l 
knocked her against the rope there and when she hit thji 
rope it knocked over the pole that holds the rope and shii 
fell right there beside me. 

I immediately, of course, asked if she was hurt, and th^ 
only thing that she said or that she could mention then waji 
“My back.” 

And I said, “I am scared to touch you, but I will pick 
up your things,” and I started picking up the things frorh 
her purse and I picked them up and laid the purse besid^ 
her, and then the officer and passengers and everybody cam^ 
running up. 

The street car had stopped, and I thought it stopped verjj 
quickly, because there were people looking out the windowsj 


I 
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Then different ones came up and there were a lot of | 
105 people and police and other ones around there, and j 
I asked an officer if I might leave and he said no, I , 
had better stick around a while, and I stayed there and then 
I went over and told the young lady I was on my way to 
work and asked if there was anyone—I saw they were go¬ 
ing to have her taken away because someone had said they 
had called the ambulance, and I asked her if there was any- j 
one she wanted me to call and she gave me a lady’s name. 

She was at the airport, but I couldn’t recall her name 
now. I don’t know her, but I did call the lady and told her 
that the young lady had met with an accident and was hit 
by a street car, and if she would call the precinct near the 
Avenue there they could tell her where the girl was, and 
that she had asked me to call, so she thanked me for calling. , 

Q. Let’s see if we got this clear: , 

This traffic island you speak about—would you step down 
here a minute, Miss Bayless, and see if you can locate the 
situation on this plat? 

This is Pennsylvania Avenue with the car tracks running , 
east and west on here, and 12th Street north is up here and 
12th Street south is down here. A. In other words, this is , 
the Raleigh Hotel and this is the Alexandria bus terminal ? 

Q. This is the Raleigh Hotel and this is the Alexandria 
bus terminal where they load and the old Post Office there, 
and the new Post Office over here and the drug store ; 
105 there. The traffic island, is that the traffic island you 
were referring to there? A. There seems to be a 
traffic light there. There is no light on the island. This is 1 
the safety zone; that is where it is, yes. ; 

Q. That is where you were on that location? A. Yes, sir, i 
but the light I saw was over here toward the Raleigh Hotel. 

Q. The Raleigh Hotel light? A. Yes. : 

Q. You were standing there looking north? A. Yes. 

Q. And you were looking at the traffic lights there for I 
12th Street traffic immediately in front of the Raleigh ! 
Hotel? A. That is right. 
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Q. What color was that light? A. Green. 

Q. In front of the Raleigh Hotel when you left the trajfic 
island and proceeded north to the safety zone? A. It was 


green. 

Q. It was green? A. Yes, sir, I am positive of that. 

Q. How far did you get in your walk before tfie 
107 accident took place? A. I was in the safety zone. 

Q. You got all the way out to the safety zone? 

A. Yes. 

Q. On the green? A. No, I was right here. I didn’t lopk 
at the light after I left, but when I got almost to the safety 
zone I saw the street car coming here and I didn’t want to 
walk here and cross the track and I waited for the car to 
pass. 

Q. What was the street car running on? A. Tracks. 

Q. Which light would that have been? A. I was going 
the opposite direction. 

Q. He was going the opposite direction you were? A. 
Yes, sir. 

Q. And you were walking on north-south traffic? 

Mr. Johnson: Did she say the opposite direction? 

Mr. Lambert: He was going east when she was goirig 
north. 


By Mr. Lambert: 

Q. And you think you were approaching the safety zone? 
A. The first time I saw the street car. 

Q. Where was the street car the first time you saw it? 
A. It was here (indicating); it was close enough for me npt 
to continue on across here. I can’t say exactly bi(it 
108 it was either half way across the street or maybe a 
little more. 

Q. Did you see any other street car on the westbound 
track? A. I wasn’t looking for it. There were other cats 
around. I am sure there was one at the loading platform. 

Q. You are sure there was one at the loading platfornj? 
A. But there was nothing interfering with the vision across 
here. 
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Q. There was nothing interfering with the vision across 
here? A. Nothing so far as my approaching was concerned. 

Q. Were there any other people crossing with you or at 
the same time? A. I don’t know. There were quite a few 
people around there. There was a soldier there I am quite 
sure and he came over when the young lady was laying 
there but I don’t know who he was or where he is. 

Q. Was there any other vehicle that you saw moving 
against the north-south traffic at that time? A. I didn’t 
look back of me but there was something crossing in front 
as I was walking. 

Q. Nothing crossing as you were walking north? A. No. 

Q. And you are perfectly positive you were walk- 

109 ing on the green light? A. Yes, sir. 

Mr. Lambert: You may take the witness. 

Cross-Examination 
By Mr. Johnson: 

Q. Miss Bayless, in what part of the cross-walk were you 
walking, to the right or to the left? A. Well, it was nearer 
to where she was hit. 

Q. That would be to the right, to the right-hand side? 
A. That is right. 

Q. The right-hand side of the cross-walk? A. That is 
right. 

Q. Right in here (indicating) ? A. That is right. 

Q. Coming in on the right side? A. That is right. 

Q. You stepped into this safety zone then about on the 
right side too. Is that right? A. Yes, I was near it my¬ 
self, I am sure. 

Q. And as the front of the car passed you did you follow 
it with your eye? A. Yes, as it was going toward me I 
turned; I was not looking directly in front of me until after 
the car came up. 

Q. Then as it passed you did you look to your right 

110 then? A. Yes, I did look to my right-hand. 
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Q. When you saw Miss Grimes was she walking 
running? A. Well, I would say she was running. I am 
sure I got the impression she was running. 

Q. And in what direction was she running? A. Toward 
me; I mean she was trying to cross the track. I was going 
this way and she was trying to come this way. 

Q. Did you notice a rope there? A. Yes, I did. 

Q. Was she running toward those ropes? A. Well, she 
was inside the rope at that time when I saw her because th^ 
car was just at the moment it hit her and she was almost 
across. 

Q. You say the car hit her. Isn’t it a fact that she almost 
cleared the track? A. That is right. 

Q. And that the car just grazed her back and she almost 
cleared it? A. Well, I mean she was knocked down against 
the ropes. 

Q. But she wasn’t hit full on by the car? A. The froni| 
of the car wasn’t like this (indicating). It wasn’t a front 
impact like that, no, sir. 

Q. It was more like she was grazed across the back? A| 
I don’t know whether she was grazed or what you would 
call it, but she was knocked against the rope. 

Ill Q. Miss Bayless, did you see a police officer stands 
ing in the street adjacent to this safety island? A\ 
I don’t recall at the time whether I saw him or not. I aip 
sure I knew there was an officer there but I can’t really sayi 
I saw him. 

Q. You mean you wouldn’t be able to recognize the officer 
since? A. Oh, I have talked to him since and I know who 
it was. 

Q. Your recollection of it is that he was there at th^ 
time? A. Well, I am sure I was under the impression be¬ 
cause I remember telling the young lady that an officer 
would be over there, when I said I wouldn’t touch her. I 
said I am afraid to touch you but there is an officer, and I| 
am sure I knew there was one there, but I can’t recall ac-j 
tually seeing him. 
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Q. You don’t remember whether he came to her or not? , 
A. Yes, he came to her. He was very nice to her and 
put his coat over her. 

Mr. Johnson: That is all. 

i 

Redirect Examination 

» 

By Mr. Lambert: 

Q. Did you hear any warning signal given by the street 
car? A. I don’t know now. I can’t remember whether 

112 I heard it or not. I think at the time that I was so , 
shocked when I saw her that I just wouldn’t have heard it 
anyway when I saw she was going to be hit, but I can’t re¬ 
call whether I heard the signal or not. 

i 

********** 

(Witness excused.) 

Mr. Lambert: At this time, if Your Honor please, we 
would like to offer certain traffic regulations in evidence. 
The Court: Which ones? What page? 

Mr. Lambert: Page 4, the definitions of the word “vehi¬ 
cle;” I would like to offer sub-section Y of Article 1. 

Mr. Johnson: No objection. 

The Court: Very well. ' 

(Sub-section (y) of the Traffic and Motor Vehicle Regu¬ 
lations for the District of Columbia reads as follows:) 

“ (y) Vehicle. Any appliance moved over a highway on 
wheels or traction tread, including street cars, draft ani- 1 
mals and beasts of burden.” 1 

Mr. Lambert: Next I would like to offer Section 6, on ! 
page 6, “Pedestrians’ rights and duties at controlled inter¬ 
sections.” 

The Court: Is there any objection to that? 

Mr. Johnson: No, Your Honor. 

113 (Section 6 of the Traffic and Motor Vehicle Regu¬ 
lations for the District of Columbia reads as fol- ' 

lows:) 





“At intersections where traffic is controlled by traffic con¬ 
trol signals or by police officers, drivers of vehicles shall 
yield the right of way to pedestrians crossing or those whp 
have started to cross the roadway on a green or “Go’!’ 
signal.” 

Mr. Lambert: Next I would like to offer Section 22, sub¬ 
section (h) on page 19. 

Mr. Johnson: What page is that on? 

Mr. Lambert: Page 19, Section 22, sub-section (b). 

The Court: I think that would be the law anyway withl- 
out that. 

Mr. Lambert: Is there any objection to that? 

The Court: I will admit that. I was just saying it woulci 
be the law whether or not there was that regulation. 

Mr. Lambert: Well, it will be admitted then? 

The Court: Yes. 

(Sub-section (b) of Section 22 of the Traffic and Moteif 
Vehicle Regulations for the District of Columbia reads as 
follows:) 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having dud 
regard to the traffic, surface, and width of the highway, 
and the haxard at intersections, and any other con-j 
114 ditions then existing.” 

Mr. Lambert: I now offer sub-section (a) of Sec¬ 
tion 28 on page 26. 

The Court: I cannot admit the first paragraph of that. 
I never could quite understand the meaning of it. It means 
wherever there is an accident at the intersection the driver 
of the vehicle is at fault. 

Mr. Lambert: Well, that is a good rule, if Your Honor! 
please. 

The Court: I cannot see that that means anything at all. 
I will exclude that. 

Mr. Lambert: That is the whole group that I expect to 
ask to be admitted, and I would like to read those to the| 
jury that have been admitted. 
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Mr. Johnson: I would like at this time to change my posi¬ 
tion to object to the section on page 6 referred to by coun¬ 
sel on the ground that there is no evidence in this case to 
support such a regulation. 

The Court: I will overrule your objection. 

Mr. Johnson: Exception. 

(Thereupon the traffic regulations referred to were read 
to the jury by counsel for the plaintiff.) 

Mr. Lambert: We would like to stipulate with counsel 
for defendant at this time that we will accept this plat and 
the measurements contained on it and the scale re- 

115 cited on it as covering any portion where actual 
measurements do not occur. 

Mr. Johnson: You mean this scale here of 1 inch to 5 
feet? 

Mr. Lambert: Yes. 

Mr. Johnson: And all other measurements shown and 
marked onto the plat? 

Mr. Lambert: That is correct. 

Mr. Johnson: Very well, sir. We are very agreeable to 
that. 

Mr. Lambert: Plaintiff rests, if Your Honor please. 

j 

116 Mr. Johnson: I should say, Your Honor, it ought , 
not to take us over an hour. However, I would like 

to make a motion. 

The Court: Well, make it now so I can overrule it and 
you can go right ahead. 

Mr. Johnson: Would Your Honor like to hear argument 
on it? , 

The Court: I think from the plaintiff’s own testimony 
there is enough to go to the jury. 

Mr. Johnson: Of course, Your Honor, the plaintiff relies 
on the doctrine of last clear chance. I think as a matter 
of contributory negligence— 

The Court: She contends she started on a green light. 
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Mr. Johnson: No, I don’t understand that to be her claim. 
She was on this loading platform and she stated definitely 
in her testimony that she started on an amber light ftfom 
the safety zone. She waited until the light on the north¬ 
west corner turned amber; she heard the police whistle, itnd 
then she started from the safety zone, at which time of 
course the light would be red against her. 

The Court: Even if she did, the question of the last cltear 
chance comes in. 

117 Mr. Johnson: If it could be shown and if the plain¬ 
tiff has sufficiently shown and made a prima f^cie 

case of that— 

The Court: I have found that every time, I think, that 
I refused to charge upon the last clear chance that I have 
been reversed. Though I couldn’t see any ground for it, 
the Court of Appeals did. 

Under our present rule you don’t lose anything by going 
to the jury because if I am wrong in overruling your mo¬ 
tion the Court of Appeals will set the case right. 

Mr. Johnson: There is one other point I would like to 
make, and without arguing it, and that is that the evidence 
on the part of the plaintiff in this case has been so incon¬ 
sistent that there is equally shown negligence and lack of 
negligence on the part of both parties. 

The Court: I heard a case once where the plaintiff’s 
own testimony clearly showed contributory negligence, but 
she had other witnesses which to a certain extent contra¬ 
dicted her testimony. I let it go to the jury and the Coqrt 
of Appeals affirmed it. 

Mr. Johnson: I make that point now, and would like to 
argue it later. I don’t want to hold the Court here. I Un¬ 
derstand my motion at this time is overruled. 

The Court: I will overrule the motion and you take an 
exception. 

Mr. Johnson: Thank you. 

118 The Court: But I advise you to go on with yohr 
testimony. You can make your motion at the con¬ 
clusion of all the testimony. 
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Mr. Johnson: Very well. 

119 Mr. Lambert: Yes, we will introduce the addenda. 
Of course it doesn’t have any particular bearing on 

this case. 

(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had:) 

Mr. Lambert: Members of the jury, in connection with 
the Traffic and Motor Vehicle Regulations which I read to 
you earlier in the day, there has been an amendment to one 
of them so I will read you the Motor Vehicle Traffic Regu¬ 
lation on page 6 as it now appears in the regulation: 

“At intersections where traffic is controlled by traffic- 
control signs or by police officers, drivers of vehicles shall 
yield the right of way to pedestrians crossing or those who 
have started to cross the roadway on a green or ‘Go’ signal; 
provided, however, that in the event the signal changes 
after such pedestrian has started to cross the roadway on 
a green or ‘Go’ signal he shall proceed only to the next 
safety zone, if any, and shall remain there until the green 
or ‘Go’ signal again appears.” 

The Court: I think you should read on page 2 (s) the 
definition of a safety zone. 

Mr. Lambert: All right. Page 2 (s): 

“Safety zone or loading platform. The area or space 
officially set apart within a roadway for the exclusive 

120 use of pedestrians, indicated by stanchions, a plat¬ 
form, an official sign, or by painted lines.” 

Evidence on Behalf of the Defendant. 

Mr. Johnson: Call Mr. Ball. 

Thereupon W. H. Ball was called as a witness by and in 
behalf of the defendant and, having been previously duly 
sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Johnson: 

Q. You are Mr. W. H. Ball? A. Yes, sir. 

Q. Motorman for the Capital Transit Company? A. That 
is right. 

The Court: You have already been sworn? 

The Witness: Yes, sir. 

By Mr. Johnson: 

Q. Mr. Ball, on the 9th of January of last year you hafe 
testified I believe that you were operating the street c^r 
eastbound on Pennsylvania Avenue at 12th Street? A. Yds. 

Q. Was that car No. 1393? A. Yes, sir. 

121 Q. What was the destination of your car? j^. 

Union Station. 

Q. How long prior to that time had you been a motor- 
man? A. I started as a motorman September, 1940. 

Q. And previous to that had you been employed by the 
Capital Transit Company? A. Yes; I was a conductor. 

Q. Sir? A. I was a conductor on the cars. 

Q. How long had you been a conductor? A. Well, I ha\[e 
been with the company 33 years and 9 months. 

Q. As you approached the intersection of 12th Street 
going east on Pennsylvania Avenue that morning around 
8:30 did you make a stop before crossing the intersection 
at 12th Street? A. Yes, I did. 

Q. What was the purpose of that stop? A. To pick u|p 
one passenger. 

Q. Did you discharge any passenger? A. One. 

Q. When you started away from the platform—I migljit 
ask you this, were you the only car at that platform? A. 

Yes. 

122 Q. At that time? A. Yes. 

Q. What if any other street cars were at the inter¬ 
section moving in either direction at that time? A. Theije 
wasn’t any car ahead of me in that block. 
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Q. What if any cars were moving in the opposite direc¬ 
tion? A. Yes, there was a car moving in the opposite di¬ 
rection after I started. 

Q. When you started from the platform did you observe 
the traffic control lights there? A. Yes, sir. 

Q. What was the color of the light controlling the move¬ 
ment of your car? A. When I started the light was green. 

Q. The light was green? A. Yes. 

Q. Mr. Ball, I will ask you to step down from the stand 
and look at this map or chart which we have here. 

This chart represents the intersection at 12th and Penn¬ 
sylvania Avenue. 

These lines here represent the eastbound track and this 
the westbound track. 

This area in between here is the intersection, and these 
lines indicate pedestrian cross-walks on each side. 

This is the northwest corner, where there is a drug 
123 store. This is the northeast corner where the Raleigh 
Hotel is, and down here is the Virginia bus terminal, 
and below that is the old post office building. 

This represents an island, a traffic island there, at which 
there is a traffic light. 

The lights shown here on the northwest comer; this one 
on the northeast corner opposite the Raleigh Hotel; these 
here next to the track on each side represent pedestrian 
safety zones. 

This represents the loading platform for eastbound street 
cars, and this represents the loading platform for west¬ 
bound cars. 

Can you point out to us now where it was you stopped 
before crossing the intersection? A. I stopped right here 
(indicating). 

Q. At that platform ? A. Yes. 

Q. As you started out where was the traffic light which 
you observed? A. Over on this side. 

Q. You are pointing to the light on the safety island? A. 
Yes, sir. 





57 


Q. And what wus the color of that light? A. Green. 

Q. Did you continue then to cross the intersection? 

124 A. Yes. 

Q. Were there any other street cars in or starting 
in the intersection at the time you started across? A. fto. 

Q. While you were crossing this intersection at l^th 
Street did any change occur in the traffic lights ? A. When 
I got about the center of the intersection it came up amber. 

Q. Will you point to it on this chart? Do you understand 
where the center of the intersection is, Mr. Ball? A\ It 
would be right here. 

Q. Right where you have your finger ? A. That is right. 

Q. Will you place a mark there, please, sir, if you vfill, 
with a pencil? A. What kind of a mark? 

Q. Just an X mark or a straight mark of some kind. 

(Witness complies with counsel’s request.) 

Q. What if any other signals did you hear or see at that 
time? A. A policeman blew his whistle. 

Q. Did you see the policeman? A. Yes, sir. 

Q. And where was he standing in the intersection? |A. 

He was standing down about here (indicating). 

125 Q. About where you have you finger there now? 

A. Yes. 

Q. Had you observed him before you started across phe 
intersection? A. Yes, I saw him standing there. 

Q. What if any signal did this officer give you ? A. He 
blew the whistle and waved his hand for me to go on. 

Q. Where was your car at that time? A. The car was 
across the center of the intersection. 

Q. And when was it the officer blew his whistle with Ref¬ 
erence to the time the light changed to amber? A. Well, 
I had crossed the center of the intersection. 

Q. My question was, when was it, taking the time t^iat 
the light changed to amber, when was it that the officer bl)ew 
his whistle in connection with that change of lights? A. 
When was it? 

Q. Yes. A. It was when I was crossing the center of |he 
intersection. 
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Q. You say you saw the light turn amber? A. Yes. 

Q. Did the officer blow his whistle before, at the time, or 
after the light changed to amber? A. Just about the time 
it changed amber. 

126 Q. Was it the same time he gave you the signal 
that he spoke of? A. He gave me the signal after¬ 
wards. He waved his hand. 

Q. Was there any other street car in the intersection 
after that ? A. The only street car I saw was the one going 
west. It hadn’t got to the center of the intersection. 

Q. You say it hadn’t yet got to the center? A. No, sir. 

Q. Will you tell the jury from the time you saw the light 
change to amber, when you were aware and heard the offi¬ 
cer blow his whistle, just what occurred at that time, and 
indicate on this chart, if you will, where you were when 
those occurrences took place? 

The Witness: Will you read the question? 

(Pending question read.) 

Mr. Johnson: I will break that down a little bit. 

By Mr. Johnson: 

Q. Mr. Ball, keep your voice up so this lady can hear 
what you have to say. You say you were passing another 
street car? A. Yes, sir. 

Q. Where was it that the front of your car came oppo¬ 
site the front of the car coming in the opposite direc- 

127 tion? A. It was the east side of the center of the 
intersection. 

Q. Can you give us some idea on this chart? A. Here 
(indicating). 

Q. You have pointed to a point just beyond what you 
have indicated as the center of the intersection. A. Yes. 

Q. Toward the east? A. Yes. 

Q. At that time was that car moving faster or slower or 
about the same speed? A. It seemed to be going a little 
bit slower. 

Q. What was the speed of your car? A. To the best of 
my ability, ten or twelve miles an hour. 



59 


Q. Did you see a pedestrian, specifically Miss Grinjies, 
who is the plaintiff in this case, at some time after thjat ? 
A. Yes. 

Q. Where was the front of your car at the time you f|rst 
saw Miss Grimes? A. I was about the center of the cross¬ 
walk. 

Q. Will you indicate on here, please, Mr. Ball, on this 
chart where you were? 

(Witness complies with counsel’s request.) 

Q. You were on the eastbound track, were you i^ot? 

128 A. Yes. 

Q. Make your indication on the track you wlere 
traveling on. A. About there (indicating). 

Q. What are your initials? A. W. H. B. 

Q. Just write “W. H. B.” opposite that mark. 

(Witness complies with counsel’s request.) 

Q. At that time where was the car which you have testi¬ 
fied was headed westward? A. Well, I passed the rear end 
of the car right there, half way across the walk. 

Q. At about the point you have indicated here ? A. Yes. 

Q. And where was Miss Grimes at that time? A. $he 
was right about here. 

Q. You have placed a mark, for the record, on the second 
rail of the westbound track. A. Yes, sir. 

Q. What was Miss Grimes doing at that time? A. ^he 
was running and looking toward the bus over here (indi¬ 
cating) . 

Q. In what direction was she running? A. Right straight 
across in front of me. 

Q. Just tell the Court and jury, if you will, fc. 

129 Ball, what you did and what happened from tljiat 
time on. A. When I saw her I applied the emer¬ 
gency brake and rang the gong and she kept on running, 
and just as she got to the side of the car the car struck her 
right on that corner. 

O I 

Q. Can you show the jury about what part of her body 
was struck? A. It seemed to me right along here (indi¬ 
cating). 
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Q. And at tliat time she was stricken— 

Mr. Goff: Let the record show he put his right hand to 
his right hip. 

By Mr. Johnson: 

Q. Will you turn around with your back to the jury and 
show the jury? A. Right about here (indicating). 

Q. Pointing to the right buttock? A. Yes. 

Q. What part of your car contacted her there, Mr. Ball? 
A. The right front corner of the car. 

Q. And she fell down, did she not? A. She fell on those 
ropes. 

Q. What direction did she fall when your car contacted 
her? A. She just fell like that, her head, and pointing 
toward the west, toward 12th Street. 

Q. Could you say with reference to the car track 

130 whether she fell forward in the direction in which 
the car was going, or directly to the right of your 

track or backwards? A. No, she fell straight out on the 
ropes. 

Q. Would that be to your right? A. Yes. 

Q. Was she knocked toward the east at all? A. No, she 
seemed to be knocked straight over those ropes. 

Q. You say you applied your emergency brake, Mr. Ball? 
A. Yes, sir. 

Q. Will you tell us what you do in applying the emer¬ 
gency brake? A. You shove it right down to the floor as 
far as you can get it. 

Q. Shove what down? A. The brake pedal. 

Q. Did your brakes operate? A. Yes, sir. 

Q. How far did the car travel from the time that the 
right front corner contacted Miss Grimes before it came to 
a stop ? A. About fifteen feet. 

Q. Did you get off your car then? A. Yes, sir. 

Q. Where was Miss Grimes then with reference to 

131 where your car stopped? A. She was about No. 3 
door, side door. 
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Q. And where is that door? A. That is the front do<|>r 
of the center door toward the front of the car. That is 
No. 3 door. 

Q. You say she was just forward of that? A. Yes, sir. 

Q. Did you go up to Miss Grimes after the accident? 

Yes, sir. 

Q. What if anything did she say to you? A. She didn 
say anything to me. 

Q. You had no conversation with her at all? A. No, si 

Q. Were you there at the time that the police arrived 
and made measurements? A. Yes. 

Q. At the time that the measurements were made had 
your car been moved from the position in which it had 
stopped after the accident? A. The inspector came and 
said he was going to take the car to the barn, and he moved 
it and started up, and then he called me to come get thbt 
change carrier that was hanging on the rack. 

Q. Had the car been moved then before the officers ar¬ 
rived or after the officers arrived? A. I think it wajs 
132 after the officers arrived. 

Q. Were the measurements made before the ca|r 
was moved? A. Yes. 

Q. To show the place where it had stopped? A. Yes, siif. 


Mr. Johnson: That is all. 

C ross-Examination 
By Mr. Lambert: 

********** 

134 By Mr. Lambert: 

i 

Q. Mr. Ball, you heard the police officer then testify, did 
you not— A. Yes. 

Q. —as the distance the car went? A. Yes. 

Q. Did you make any measurement of that distance your¬ 
self? A. No, I didn’t. 

Q. I noticed that you testified it went fifteen feet after 
the accident and he testified to around fifty feet. Is thajt 
correct? 
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Mr. Johnson: I object to that because the officer didn’t 
so testify. 

Mr. Lambert: Well, if I am to be corrected the jury and 
the Court will know. That is my recollection of the testi¬ 
mony. 

The Court: Well, the jury can pass on that. 

By Mr. Lambert: 

Q. However the fact may be, you didn’t make any mea¬ 
surement, did you, of the distance? A. No, we have noth¬ 
ing to make any measurements with. 

135 Q. And you saw the police officer make the mea¬ 
surements, did you not? A. Yes, I did. 

Q. After the accident did you make a statement to the 
police officer? A. Yes. 

Q. And in that statement was not this question asked 
you— 

Mr. Johnson: Just a moment, please. I object to that 
statement made by this man unless made within the scope 
of his authority as agent, as not being binding on the Capi¬ 
tal Transit Company. 

The Court: Not as an admission, but to impeach his 
testimony it is perfectly competent if he made a statement 
at the time. 

By Mr. Lambert: 

Q. Was not this question asked you and this answer 
made, Mr. Ball: 

“Was there a street car going west at the time of the 
accident? 

“Answer: There was a car just nearing the intersection 
at the time of the accident.” 

Did you say that to the police? A. I don’t remember. 

Q. Was there more than one car going west while 

136 you were going through that intersection? A. No, 
sir, that is the only one I saw. 

Q. That is the only one you saw? A. Yes. 
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Q. Was there another car standing at the loading plat¬ 
form? A. Yes, about four feet back from the end of the 
platform. 

Q. There was only one car going west? A. That is rigljt. 

Q. What did you mean by saying that the car was just 
clearing the intersection? 

Mr. Goff: Just a minute. 

The Court: He didn’t say he said that. 

Mr. Lambert: Does he deny saying it? 

Mr. Goff: He said he doesn’t remember. 

By Mr. Lambert: 

Q. You don’t remember? A. No. 

Q. Doesn’t the recitation of that refresh your recollec¬ 
tion about that? A. Well, there was so much of it I just 
don’t remember. 

Q. You said that at the time the light flashed amber th^it 
your car had reached about the center of the intersecticn 
crossing 12th Street and on Pennsylvania Avenue!? 
137 A. Yes. 

Q. Is that what you said to the police immediately 
after the accident? A. I don’t think I said anything to tie 
police. He didn’t ask me. 

Q. You don’t remember saying anything about it? A. 
No. 

Q. Do you remember giving testimony down before ti e 
Corporation Counsel about this? A. Yes. 

Q. Did you say at that time that the street car was ijn 
the middle of the intersection at the time the light flashed 
amber? A. I don’t remember saying anything to the police 
about that. 

Q. I am talking about now down at the Corporation Coun¬ 
sel. Do you remember saying anything about where your 
car was? 

The Court: You can ask him if he said so and so; not 
whether he remembers saying anything about it. 

By Mr. Lambert: 
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Q. Did you say in that testimony before the Corpora¬ 
tion Counsel that your car had reached about a point even 
with the east safety zone when the light flashed amber? A. 
Yes, I remember telling the policeman that. 

138 Q. You told them that? A. Yes. 

Q. Now you say you were back here (indicating) 
in the middle of the intersection when it flashed amber. Is 
that right? A. Yes, that is right. 

Q. Which is right? Both can’t be right. A. The center 
of the intersection. 

Q. Did you make any notes on the matter at the time? 
A. No. 

Q. To refresh your recollection? A. No. 

Q. How long was street car No. 1393? A. 44 feet. 

Q. And how long was the street car that was going west 
that you passed? A. The same distance. 

Q. About 44 feet? A. Yes. 

Q. Was he going about your speed when you passed him ? 
A. No, he wasn’t going quite as fast as I was. 

Q. How fast would you say he was going? A. About 
ten miles an hour. He just started off from the platform. 
Q. He started off after you did? A. Yes, sir. 

139 Q. From the other side? A. Yes, sir. 

Q. You say you were in the middle of the safety 
zone when you first saw Miss Grimes? A. Yes, sir. 

Q. And you put a circle down here along the south rail 
of the westbound track? A. That is right. 

Q. Opposite the loading platform? A. Just a little be¬ 
low the loading platform she was. 

Q. A little below it? A. About two feet. 

Q. WTiat do you mean by “a little below it”? A. Well, 
from the end of it to a point west. 

Q. Was she west or east? A. East of it. 

Q. About two feet east of the end? A. Yes, sir. 

Q. And you say she was looking over toward the bus line 
and running at the same time? A. That is right. 

Q. About how far away from you was she at the time 
when you first saw her? A. About ten feet. 
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140 Q. She was only about ten feet away! A. Yes, 
sir. 

Q. Was that the first time you looked up to see whether 
there was anybody there? A. No, I was looking. 

Q. You were looking? A. Yes. 

Q. Were you also looking at the traffic light to see whether 
or not you were getting across on the right signal? A. 
Yes, I did. 

Q. You were looking at the traffic light to see you got 
across there on the right signal, and did you look back to 
see whether there was anyone in the way? A. Yes. 

Q. As you passed this other car you say you drifted? A. 
Yes, we always drift. 

Q. Why do you do that? A. Simply because you have to 
put your foot back up on the brake so you would be ready] 
for an emergency stop. That is the rules of the company.] 
When you pass a car you ring the bell and put your foot onj 
the pedal. 

Q. So when you were in the middle you rang the bell?! 
A. When I passed the other car. 

Q. Did you ring the bell again when you saw Miss! 
Grimes? A. Yes, I did. 

141 Q. What do you have to use to ring the bell? A.j 
We have a gadget on top here. 

Q. You do it with your hand. A. Yes. 

Q. You don’t have to take your foot off the brake pedal! 
to do anything about that? A. No. 

Q. At the time you saw Miss Grimes and you say she was! 
running, was there a rope barricade along the rail of the— i 
or along the south rail of the eastbound track? A. Yes. 

Q. Which came right up to the safety zone? A. Camej 
about two feet of the safety zone. 

Q. Within about two feet of the safety zone? A. Yes, the 
cross-walk. 

Q. What is that composed of, iron stanchions? A. Yes. 

Q. With rope between the stanchions? A. Yes. 

Q. And you say Miss Grimes was, you might say, inside 
that rope barricade ? A. Yes. 
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Q. What sort of a load did yon have? A. I had about 
60 people on the car. 

142 Q. What is the seating capacity of the car? A. 
About 56. 

Q. So some were standing in the aisles? A. Yes, about 
four. 

Q. And you took on a passenger at that loading plat¬ 
form? A. Yes, and let one off. 

Q. And you let one off? A. Yes. 

Q. Did the passenger that you took on have any conversa¬ 
tion with you? A. No, he didn’t. 

Q. Was there anyone standing up beside you? A. No, 
sir. 

Q. You say the policeman waved you on. When did he 
wave you on? A. After he blew the whistle. 

Q. He blew the whistle and then waved you on? A. Yes, 
sir, as soon as he blew the whistle. 

Q. Did that distract your attention from the track imme¬ 
diately in front of you? A. Well, no, because the police¬ 
man was standing almost facing me down there. 
*••••••••• 

Redirect Examination 

By Mr. Johnson: 

Q. Mr. Ball, did or did not this westbound street 

143 car obstruct your view of this lady before you saw 
her? A. Yes. 

Q. And when was it that she was first revealed to you? 
A. The first time when I saw her she was right down the 
track where I put the mark on this chart. 

Q. Were you passing the other car at that time? A. No, 
the car had just passed me. The rear end of the car had 
just passed the front of my car. 

• #•*#••••• 
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Recross-Examination 
By Mr. Lambert: 

Q. You say you passed the middle of the intersection? 
A. I passed the rear end at about the— 

Q. You passed the front end at the middle of the inter¬ 
section? A. Yes. 

Q. Just about as the light switched on to yellow? A. Ye^. 

Q. That street car was 44 feet long. It was going ^t 
approximately nine or ten miles an hour, and you were 
going approximately the same speed? A. A little bit 
faster, I guess. 

Q. If you passed that street car, Mr. Ball, according tp 
this scale the rear of that street car would have been ap¬ 
proximately where my finger is pointing. 

144 Mr. Johnson: No, that is the front. 

Mr. Lambert: Well, we will get it absolutely ac¬ 
curate. 

Mr. Johnson: You said it would be the rear. It would bp 
the front. 

By Mr. Lambert: 

Q. Across this street from safety zone to safety zone wp 
have a little over 13^2 feet, and you passed this street cai| 
the front of it— 

The Court: It seems to me that is a matter for arguf 
ment. 

Mr. Lambert: I just want to point out something to him, 
if Your Honor please. It is a matter of argument to some 
extent, but I do think we might ask the witness whether ot 
not he would like to change his testimony in view of it. 

The Court: You can ask him where things happenedi 
yes, but not the measurements that he didn’t make. He has 
given the measurements on the street car. 

By Mr. Lambert: 

Q. As a matter of fact you had—I will put it this way, if| 
you had come to the front of that other street car at the 
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center of the intersection could it possibly have blocked 1 
your view at the end of that loading platform? A. Well, it 1 
was just leaving—the rear end was leaving the platform 
when I passed it. 

145 Q. And that is your answer? A. Yes, sir. 

I 

Thereupon—Mrs. Louise C. Keller was called as a wit- 
ness by and in behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

i 

By Mr. Johnson: 

Q. Will you please state your full name? A. Mrs. Louise 
C. Keller. 

146 Q. Did you go to work that morning? A. Yes, I, 
did. 

Q. And how did you go to work? A. I went on the street 
car, the Pennsylvania Avenue street car. 

Q. When the car arrived at 12th and the Avenue were 
you a witness to an unusual occurrence there? A. Yes, I 
was. 

Q. Do you remember whether or not the car stopped be¬ 
fore it crossed 12th Street? A. Yes, it did. I do remem¬ 
ber. 

Q. Where were you on the car? A. Well, I was either 
in the first or second seat on the right-hand side, a single I 
seat. It was one of the newer street cars—I can’t remem-i 
ber which of the two—but I was that close to the front 
door, the first or the second seat. 

Q. The first or second seat to the front on the! 

147 right-hand side? A. Yes. ! 

Q. As the car crossed 12th Street and up to the 
time this occurrence took place, will you just tell the Court: 
and jury in your own words what occurred? A. Then as 
I recall the car was not going very fast, rather slowly, hav¬ 
ing started up from a stop, and we were not clear across the 
street when the motorman began to ring his bell rather 
fast, and I sort of stood up to see what was happening, and 
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I 


saw someone run across the tracks, rather close. 

Q. Are you familiar with the location there of 12th ^nd 
the Avenue as to cross-walks and any barriers that might 
be there? A. Yes, I am. 

Q. Can you tell us what barriers, if any, are there? A. 
Well, the particular thing that I noticed, having crossed 
that street often myself, was the fact that there were pcists 
with ropes along there, and I assumed that one was not sup¬ 
posed to cross the tracks where those ropes were a barrier. 

Q. When you saw this person running can you tell us 
where she was with reference to those barriers you 
of? A. She was running directly toward them. Th; 
the one thing I noticed. 

Q. In what direction was she running? A. South. 

Q. When you saw her how close was she to |the 
148 front of the street car? A. As I said, I couldn’t ^ee 
the whole figure, but I guessed at it something l^ss 
than five feet. 

Q. Through what window of the car did you see her ? A. 
I saw- her through the front of the car. 

Q. When you heard the motorman ringing the bell clid 
you immediately rise up in your seat? A. I can’t say as 
to the exact second, but I -would say he was ringing it very 
sharply and my impulse was to jump up and see what was 
happening. 

Q. Did you actually see the impact occur? A. I did not. 

Q. Did the car come to a stop? A. It came to a stop 
very quickly, I thought, as quickly as it could after the 
ringing of the bell. 

Q. Did you look to see whether anyone had been struck 
by the car? A. I did. I looked out the right side of t]he 
window and I saw a young girl lying on the ground a|nd 
about half way back the length of the car; it seemed ab^ut 
half way the length of the car. 

Q. Was the car standing at that time? A. Yes, it was. 

Q. Do you recognize this young lady as being the ladyi 
A. No, I wouldn’t recognize her. 
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149 Q. Did you get off the car? A. No. I tried to get 
off because I didn’t want to be late, but they wouldn’t 

let me. 

Q. Did you notice the traffic lights at the intersection at 
the time the car crossed? A. I wasn’t looking at the lights, 
but I was aware of traffic going the same direction of the 
car, but I did not look at the light; I am sorry. 

Q. Where was the traffic you observed? A. I noticed 
some traffic on my right-hand side, the south side. 

Q. Going in what direction? A. Moving east. 

Q. In the same direction as the car? A. That is right. 

150 Cross Examination 

By Mr. Lambert: 

Q. At what point did you notice or did you think you re¬ 
call traffic moving along the same way the street car was? 
At what point in the intersection? A. I am not aware of 
just the exact point that the bell rang, but I think it was 
at that point. 

Q. You think it was at that point? A. Yes. 

Q. Was any traffic moving north and turning right at 
12th Street along the same way you vrere going? 

Mr. Goff: Just a moment. If Your Honor please, I don’t 
think Mr. Lambert means that question. 

Mr. Lambert, I think you got a little bit mixed up. 

By Mr. Lambert: 

Q. Was there any traffic going north and turning right 
the same way you were going? 

Mr. Goff: North, you say? 

The Court: I will sustain the objection to that. That 
was not the same way she was going. 

Mr. Lambert: It would be if they turned right. 

The Court: If they turned right, yes. I didn’t under¬ 
stand you to ask if they turned. 
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Mr. Lambert: Yes, I asked if there was any traffic whibh 
had been going north which turned right. 

151 A. You mean crossing the Avenue to the noijth 
that was turning right? 

By Mr. Lambert: 

• 

Q. Yes. A. I don’t think there could be. All I was ro¬ 
ticing, I was seated on the south side of the car going east. 

Q. If I understand correctly, the bell didn’t ring until 
you were well across the intersection? A. Let’s say this 
is east, isn’t it, on this map? 

Q. Yes, that is east. A. I saw no traffic except jijst 
going evenly with the car. 

Q. And you thought you saw that traffic about the tiihe 
the bell rang? A. Yes, I did. 

Q. I am asking you whether that traffic didn’t come from 
the south and turn right along the same direction you wepe 
going? A. I am sorry, but all I can say is I don’t think so. 
I couldn’t swear to it. 

Q. You don’t know, do you? A. I don’t know that the^e 
was any traffic from the south. 

* * * * • * • * 

152 (Witness excused.) 

Mr. Johnson: If the Court please, that completes t}ie 
defendant’s testimony except that I would like to intro¬ 
duce in evidence some traffic regulations. 

The Court: Very well. 

Mr. Johnson: Page 5, Section 3— 

Mr. Lambert: I would like to say, if Your Honor please, 
before passing on it— 

The Court: That is “Obedience to traffic signs, signals, 
or devices.” 

Mr. Lambert: I don’t have any objection. 

Mr. Johnson: On page 6, Article 3, Section 5, subsec¬ 
tions (d) and (e). 

The Court: Sub-section what, sir? 
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Mr. Johnson: Page 6. 

The Court: Yes, but what sub-sections ? 

Mr. Johnson: (d) and (e). 

The Court: Very well. 

Mr. Lambert: (d) doesn’t seem to apply here. There 
is a pedestrian cross-way marked out here. 

The Court: It is a question for the jury to determine 
where she crossed. 

Mr. Lambert: Oh, I see what Your Honor means. I have 
no objection to that. And (e) was the next? 

153 Mr. Johnson: (d) and (e), yes. 

The Court: That is really collateral. 

Mr. Lambert: Yes, that is really a collateral thing to the 
other. 

Mr. Johnson: Is that allowed, Your Honor? 

The Court: Yes. 

Mr. Johnson: May these be read to the jury? 

The Court: Yes. 

Mr. Johnson: Gentlemen, I will read Section 3 of the 
Traffic Regulations, Article 2: 

“Obedience to traffic signs, signals, or devices. No pe¬ 
destrian, equestrian or driver of any vehicle shall disobey 
the instruction of any applicable official traffic sign or sig¬ 
nal unless directed to do so by a police officer. Police offi¬ 
cers shall have full power to regulate pedestrian, eques¬ 
trian and vehicular traffic.” Also Article 3, Section 5, sub¬ 
section (d): 

“Every pedestrian crossing a roadway at any point 
oilier than within a marked or unmarked cross-walk shall 
yield the right of way to vehicles upon the roadway.” Also 
sub-section (e): 

“No pedestrian shall use any roadway between intersec- , 
tions when a vehicle is approaching from either direction 
so as to constitute a hazard for his own safety or use such 
roadway at any time in a negligent or reckless man- , 

154 ner.” 

The Court: Is that your case? 
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Mr. Johnson: That is our case. 

#•**•••**• 

155 Mr. Johnson: I have some prayers to submit 

Mr. Lambert: I have some also. 

Mr. Johnson: Also, with regard to overruling my taio- 
tion— 

The Court: I will overrule the motion. Why do you 
need instructions? I will instruct the jury on’negligence; 
on contributory negligence; on the last clear chance; on- 
what is negligence, of course; on traffic regulations;! on 
credibility of witnesses, and so forth; the burden of proof, 
and the question of damages. 

Is there anything in particular in this case different fyom 
any other of these cases? 

Mr. Johnson: Yes, Your Honor. I have one or two in¬ 
structions which I would like to have Your Honor give!the 
jury, if I may get them. 

The Court: All right, you have a right to do it. It Will 
take a lot of time. Let me see your instructions. 

Mr. Johnson: I want the record of course to show that 
I did renew my motion and that I offered to argue it. 

The Court: Yes, and overruled. You may re- 

156 serve the right to move for judgment after verdict. 

Mr. Johnson: Yes, sir. 

The Court: What do you say to Plaintiff’s Prayer No^ 1 ? 

Mr. Johnson: I think that covers the general rul^ of 
negligence, and Your Honor probably will instruct the jury 
on the traffic regulations to that effect. 

The Court: Yes. That will be charged. 

Plaintiff’s Instructions No. 1. 

The Jury is instructed that it is the defendant’s dut^ in 
operating its streetcars, to operate them with reasonable 
care and caution and to obey the traffic and motor vehicle 
regulations in force in the District of Columbia and in Evi¬ 
dence in this case; and that any failure on the part of jthe 
defendant to operate its cars in such manner is negligeice. 
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The Court: I don’t think your Prayer No. 2 is quite in 
accordance with the decisions of the Court of Appeals. ! 

My analysis of their decisions is this: That plaintiff 
must be in a position of danger. She must be oblivious to 
her danger, and the defendant must have actual knowledge 
or constructive knowledge, that is, that he failed to see her 
through negligence; and that he failed then to use due care, 
with the means available to him, to avoid the collision. 

And I also usually charge this: That the defendant will 1 

be held liable to a negligent plaintiff if the defendant, ' 

157 aware of the plaintiff’s peril, or unaware of it, had 
in fact a later opportunity than the plaintiff to avert 
the accident. 1 

Mr. Lambert: I don’t see the difference. 1 

The Court: You see, if she did know or at that time was 
unable to escape from her danger. That is not what the 
Court said. 

Mr. Lambert: This is not a case of escape. It is a case 
of unawareness, if it is a case at all. - 

The Court: I will not charge this, and I will deny it, and 
you can except, but I will charge as I have indicated. 

Plaintiff’s Instruction No. 2. 

The Jury is instructed that negligence on the part of 
Plaintiff, even though it contributed to the accident, will 
not bar Plaintiff’s recovery if the Jury finds that before 
the collision: 1 

1. That Plaintiff was in a position of danger and did not 
know of her danger, or, if she did know”, was at that time 1 
unable to escape from it; and 

2. That the motorman of Defendant’s streetcar knew, or 1 
should have known by the exercise of reasonable care, of 
Plaintiff’s position of danger and of Plaintiff’s lack of 
knowledge of her own danger, or that she was unable to 
escape from it; and 

3. That the motorman of the streetcar had means avail¬ 
able to him to avoid striking Plaintiff after he be- 
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158 came aware or should have become aware by jthe 
exercise of reasonable care and caution of Plaintiff’s 

danger and her lack of knowledge of it or that she was tin- 
able to escape from the danger. 

If you find these facts, then you must find for the Pon¬ 
tiff. 

The Court: What do you say to Plaintiff’s Prayer No.| 3? 
Mr. Johnson: I don’t think the expression that “is more 
satisfactory to you than the opposing evidence” is a prober 
statement of the preponderance of evidence rule. 

Mr. Lambert: That instruction has been given since 
Justice Stafford was on the bench. 

The Court: I have never given it and I have read a gqod 
many of these cases. 

Mr. Lambert: I have presented it and have never been 
turned down once. 

The Court: I will deny it, but I will give my usual charge 
on the burden of proof. 

Plaintiff’s Instruction No. 3. 

The burden of proof is upon Plaintiff to show that De¬ 
fendant was negligent and that its negligence was a 
uting cause of the accident. That does not me 
Plaintiff must produce evidence that satisfies your miijid 
beyond a reasonable doubt that her allegations a|re 

159 right, but it does mean that she must produce evi¬ 
dence, which when met by the other evidence in tjie 

case is more satisfactory to you than the opposing evidence 
and leads you to adopt her views of the matters of fapt 
rather than the opposing view. 

The Court: Plaintiff’s Prayer No. 4 I think is the la#. 

Plaintiff’s Instruction No. 4. 

I 

The Jury is instructed that the burden is upon the defen¬ 
dant to show by a preponderance of the evidence that Plain¬ 
tiff was contributorily negligent and that the accident would 

have been avoided had it not been for her own negligence. 

i 


contrijb- 
an that 
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The Court: Defendant’s Prayer No. 11 think is the law, 
but I never liked it. I never liked that expression that there 
is presumption of reasonable care. 

Mr. Johnson: I think that is the law though, isn’t it? 

Mr. Lambert: I don’t believe it is. I am going to ob¬ 
ject to, it. 

The Court: I know some of the courts say that. I will 
charge it without that. 

Mr. Johnson: I believe Your Honor has stricken that 
before in a case I have had. I took this from the Standard 
Jury Instructions. 

The Court: It is granted as modified. 

160 Mr. Lambert: That sentence is stricken out in its 
entirety, is it? 

The Court: Do you except to the modification ? 

Mr. Johnson: Yes, sir. 

Defendant’s Instruction No. 1. 

No presumption of negligence arises from the mere hap¬ 
pening of the accident in question. The burden of proof is 
upon the plaintiff to overcome this presumption of due care 
on the part of the defendant and to prove by a fair prepon¬ 
derance of the evidence that the defendant was guilty of 
negligence as charged in the complaint, and that the negli¬ 
gence of the defendant was the proximate cause of the ac¬ 
cident and of the injuries of which the plaintiff complains; 
and if the evidence fails to sustain such burden, or is evenly 
balanced, or preponderates in favor of the defendant, then 
your verdict should be for the defendant. 

Mr. Lambert: No. 2 I object to. 

The Court: Defendant’s No. 2 I think is confusing. 

Mr. Lambert: Where there is the last clear chance in¬ 
volved it is confusing. 

The Court: Yes. 

Mr. Johnson: Even under the last clear chance 

161 that doesn’t obliterate the position— 

The Court: The last clear chance assumes con¬ 
tributory negligence. 
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Mr. Johnson: Yes, sir, that is true. 

The Court: I will not charge this. 

Mr. Johnson: I take it that it is considered I have ex¬ 
ceptions. 

The Court: All right. 


Defendant’s Instruction No. 2. 

You are instructed that the plaintiff may not recover hi 
this action if the injuries sustained by her were the proxi¬ 
mate result of her negligence alone. 

The Court: Defendant’s Prayer No. 3 will be denied as 
drawn, because I do not give them the complaint to read. 

j 

Defendant’s Instruction No. 3. 


Should you find from the evidence that the defendant ill 
the operation of its street car was guilty of one or more 
acts of negligence charged in the complaint, nevertheless 
the plaintiff is not entitled to recover if you find that the 
plaintiff was herself guilty of any negligence which conj- 
tributed to the said accident in whole or in part as a proxi¬ 
mate cause thereof. 

The Court: No. 4 is denied. 


Defendant’s Instruction No. 4. 

You are instructed that street cars in the District 
162 of Columbia have a preferential right of way oveij 
their respective tracks, and this is a rule with which 
the plaintiff in this case is charged with knowledge. Ont^ 
operating a street car in a lawful manner has the right toj 
assume that a pedestrian approaching the tracks will re-j 
spect the preferential right of way of the street car and 
have sufficient care for her own safety to take notice and 
stop outside the zone of danger and let the car pass. The 
motorman of a street car may continue upon this assump¬ 
tion until something appears which makes it evident, or by 
the exercise of reasonable care and diligence should make 
it evident to him that the pedestrian is in a position of peril 
and that to proceed will result in a collision. 


i 

I 


I 
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The Court: I will charge No. 5, with the omission of 
the last two lines. 

Mr. Lambert: I object to it and I would like to be heard 
on it. 

The Court: And you object, Mr. Johnson, and I will 
charge it. 

Mr. Lambert: Objected to by both side ? 

The Court: Yes. 

Mr. Lambert: That may be so, but I would like to pre¬ 
sent the reasons for my objection. Starting with, “and 
she may not recover”— ! 

163 The Court: Yes, because it ignores the question 
of the last clear chance theory. 

Mr. Lambert: The first part of it, it seems to me, “If 
you find from the evidence that the plaintiff alighted from i 
a westbound street car, and for the purpose of crossing to 
the south side of Pennsylvania Avenue, passed to the rear ! 
of the car”—you can pass to the rear of a car if it is all i 
the way up to the Treasury Building—“from which she had 
alighted, and before entering upon the eastbound car tracks, 
neglected to look for approaching eastbound street cars, 
then you are instructed that such failure and neglect of the 
plaintiff so to look constituted negligence on her part as a i 
matter of law.” 

The Court: You are right. I will have to charge this: 

It will be taken in connection with my charge as to the traf- I 
fic lights. Of course if she had the green light in front of ■ 
her— i 

Mr. Johnson: That is true, if she did have a green light, 1 
but even at that she would be under a duty there to exercise 
care and caution coming from behind. ! 

The Court: Surely, but.I wouldn’t specify that failing 
to look. I will deny No. 5. 

Mr. Johnson: This prayer is drawn under authority of ' 
the case of Hartman vs. Brightwood Railroad Company, 18 
Appeals, where a similar situation occurred. 

164 The Court: Oh, I followed a case in the Supreme 1 
Court in 1916 and they reversed me. 
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Defendant’s Instruction No. 5. 

If you find from the evidence that the plaintiff alighted 
from a westbound street car, and for the purpose of cross¬ 
ing to the south side of Pennsylvania Avenue, passed lo 
the rear of the car from which she had alighted, and before 
entering upon the eastbound car tracks, neglected to loc^k 
for approaching eastbound street cars, then you are in¬ 
structed that such failure and neglect of the plaintiff so fo 
look constituted negligence on her part as a matter of la'jv, 
and she may not recover for any injury sustained as a res 
thereof, and your verdict must be for the defendant. 

Mr. Johnson: Defendant’s Prayer No. 6, if Your Honor 
please, I withdraw. 

The Court: You withdraw No. 6? 

Mr. Johnson: Yes, sir. 

The Court: No. 7 I think ignores the fact, whether or 
not he saw her before she passed in front of the car, that he 
saw her going to pass. 

Mr. Johnson: I think, Your Honor, that an instruction 
under the last clear chance doctrine, which Your Honor has 
granted, would cover this situation. 

The Court: Then you withdraw this? 

165 Mr. Johnson: I have noticed the tendency of th)e 
Court that this instruction on the last clear chance iis 

I 

a rather brief affair, and it is a rather complicated thing 
for juries to understand. 

The Court: I expect to explain to the jury that if shp 
suddenly crossed in front of the car, and the motorman was 
keeping the proper lookout, and after he saw she was help¬ 
less he didn’t have time to stop, then there would be no lia¬ 
bility. I say, if he was looking and saw her. The questiop 
there is if she was standing still it would mean there was nj) 
presumption that she would attempt to cross in front of the 
car, but if he saw her coming to cross but even then didn’t 
have time to stop, there is no liability. 

Mr. Johnson: I withdraw this last prayer. 

The Court: Very well. 
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(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had in the hear¬ 
ing of the jury:) 

The Court: Proceed with the argument. 

166 Charge to the Jury 

The Court (Bailey, J.): Members of the jury: In this 
case, gentlemen, the plaintiff, Eunice Grimes, has brought 
suit against the Capital Transit Company seeking to re¬ 
cover damages which she claims she suffered by reason of 
the negligent act of the driver, or motorman, on one of the 
defendant’s street cars; and the defendant itself is respon¬ 
sible for all the acts of the driver of that street car, he then 1 
being engaged in the course of his employment. 

There is a general principle that where one person is in¬ 
jured by the negligent act of another the injured party is 
ordinarily entitled to recover compensation for the results 
of that negligent act, subject to questions which I shall dis¬ 
cuss later of contributory negligence, negligence, and also 
what is known as the doctrine of the last clear chance. 

Negligence is the failure to exercise that degree of care 
and prudence in any situation that an ordinary pru- 

167 dent person would exercise, and if that person does 
not exercise that degree of care there is no liability. 

On the contrary, if he fails to exercise that degree of care 
which an ordinarily prudent person would exercise, then 
he is liable to the injured party for whatever injuries that 
person may have suffered by reason of his negligence. 

In this case the plaintiff claims that she was crossing a 
cross-wark at the corner of 12th and Pennsylvania Avenue. 
That in crossing she was facing a green light, which under 
the traffic regulations would give her the right to cross, 
and that the defendant, driver, negligently failed to ob¬ 
serve those traffic regulations, and as a consequence the 
street car of the defendant struck the plaintiff and she re¬ 
ceived certain injuries. 

In the regulation of the traffic the Commissioners of the 
District of Columbia, by the authority vested in them by 
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Congress, have passed certain regulations, and those regu¬ 
lations are the law, and it is incumbent upon both pedes¬ 
trians and drivers of automobiles, street cars, or any vehi¬ 
cle, to follow those regulations, and if anyone fails to follow 
any of those regulations, and by reason of that failure an 
injury is committed, then you would be justified in finding 
that that failure was negligence and the party who violated 
the regulations would be liable. 

The regulations in this case which are relied upon ar£: 

“No person shall drive a vehicle (and that would 
168 include a street car) upon a highway at a greater 
speed than is reasonable and prudent having due 
regard to the traffic, surface, and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing.’’ 

That would be the law whether or not this regulation ha^. 
been passed, and it is a very good definition of what woul^l 
constitute negligence in driving an automobile or street caf. 

“Every pedestrian crossing a roadway at any point other 
than within a marked or unmarked cross-walk shall yield 
the right of way to vehicles upon the roadway.” 

As I recall, and if I am not wrong, I think the testimony 
showed that this cross-walk was marked. 


Mr. Lambert: That is correct, Your Honor. 

The Court: “No pedestrian shall use any roadway be¬ 
tween intersections when a vehicle is approaching fronji 
either direction so as to constitute* a hazard for his owiji 
safety or use such roadway at any time in a negligent or 
reckless manner.” 

A safety zone is: 

‘ 1 The area or space officially set apart within a roadway 


for the exclusive use of pedestrians, indicated by stanch^ 
ions, a platform, an official sign, or by painted lines.” 

“At intersections where traffic is controlled by 
169 traffic-controlled signals or by police officers, driver^ 
of vehicles shall yield the right of way to pedestrian^ 
crossing or those who have started to cross the roadway oi|i 
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a green or ‘Go’ signal: Provided, however, in the event the 
signal changes after such pedestrian has started to cross 
the roadway at a green or ‘Go’ signal he shall proceed only 
to the next safety zone, if any, and shall remain there until 
the green or ‘Go’ signal again appears.” 

Under the former regulation, if he started on the green 
light, even though there was a safety zone in the middle, ; 
he had the right to continue on regardless of whether the 
light changed during his crossing, but under the present 
regulation, which is binding in this case, if there is a safety 
zone (and the testimony shows there was a safety zone 
here) if the light changes while he is crossing he must stop 
at the safety zone until the light changes again, until he i 
has a green light in front of him the second time. 

“No pedestrian, equestrian or driver of any vehicle shall 
disobey the instructions of any applicable official traffic sign 
or signal unless directed to do so by a police officer. Police 
officers shall have full power to regulate pedestrian, eques¬ 
trian and vehicular traffic.” 

As to the green or ‘Go’ lights: 

170 “Traffic facing the signal may proceed, except that 
vehicular traffic shall yield the right of way to pedes¬ 
trians and vehicles lawfully within a cross-walk or the in¬ 
tersection at the time such signal was exhibited.” 

I believe that is all that the defendant relies upon in this 
case. 

Now, to go back to this question of negligence: As I 
stated before, ordinarily where one is negligent and injury 
results directly from that negligence, then there is a lia¬ 
bility on the part of the negligent party. 

And in this case, if the driver of the street car was negli¬ 
gent in failing to observe the traffic regulations or failed 
to keep a proper lookout, and injury resulted, ordinarily 
the plaintiff would be entitled to recover for any injuries 1 
she received as a result of that negligence. 

That is subject to this qualification, however: If the in¬ 
jured party herself was negligent, and her negligence con- 
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tributed as a contributing cause to the accident, then both 
parties being negligent there can be no liability. But the 
law doesn’t end there. There is a further modification. 

Even though the plaintiff herself was negligent, if the 
driver of the defendant’s street car saw that even though 
she was negligent she was in a position of danger, and that 
she was unconscious of that danger, or had become uncon¬ 
scious of it only when she had no opportunity to escape, 
then it was the duty of the defendant’s driver to fise 

171 all means within his power, or rather to use 
care in avoiding the collision. In other words, i: 

saw the plaintiff here in a position of danger, and that 
couldn’t extricate herself from it, or was unconscious of 
but nevertheless failed to use ordinary care to stop his c^r, 
then the defendant would be liable; or if even though jhe 
didn’t see her, but his failure to see her was due to Ijiis 
failure to keep a proper look-out, or to negligently failijng 
to keep a proper lookout, then the same result would follow. 

In other words a negligent defendant will be held liable 
to a negligent plaintiff if the defendant, aware of the plain¬ 
tiff’s peril, or only unaware of it through carelessness, ahd 
had a later opportunity than the plaintiff to avert the acci¬ 
dent, as I said, the defendant in that case would be liable. 

On the other hand, if the driver of the car was exercising 
due care, he was observing the traffic regulations, and the 
plaintiff stepped in front of his car before he had the op¬ 
portunity, in the exercise of ordinary care, to stop his car 
in time to keep from injuring her, then the defendant wou^d 
not be liable because the accident would be entirely due to 
the negligent act of the plaintiff herself. 

It is important for you to determine also in this case on 
this question of negligence where the plaintiff was 

172 crossing. Was she crossing at a cross-walk? <j)r 
was she crossing at a point other than a cross-walh, 

upon which would depend the question of who had the right 
of way: Whether or not she was observing and obeyiiig 
the traffic regulations as to the lights: Whether or not the 
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defendant driver was. These are all matters to be con¬ 
sidered by you in determining the liability of the defendant. 

There is no presumption from the fact that this accident 
occurred that the defendant is liable. 

The burden of proof is upon the plaintiff to show by the 
greater -weight, the fair preponderance of the evidence, that 
the defendant 'was negligent and that his negligence was 
the proximate and the last cause of this collision. 

You heard the witnesses testify. It is for you to decide 
whether the plaintiff has maintained the burden of proof. 

Consider the interest of the witnesses in the case, the 
plaintiff of course having a direct interest in it; the interest 
of the defendant driver, who is not himself the defendant 
but one whose negligence is charged in this case; the inter¬ 
est of all witnesses, whether their interest may arise from 
friendship, or employment, or from any other reason, and 
taking all this into consideration determine whether or not 
the plaintiff has maintained the burden of proof. 

If plaintiff has not maintained the burden of proof, 
173 or if the evidence is equally balanced, your verdict 
should be for the defendant. But if she has main¬ 
tained the burden of proof, as I stated, then the plaintiff is 
entitled to recover such sum of money as in your minds 
would fairly and reasonably compensate her for the injuries 
she received by virtue of this collision, for medical and hos¬ 
pital expenses, cost of X-rays, and matters of that kind; 
loss of salary; and if you find that any of these items are 
likely to continue in the future take that into consideration 
in fixing the amount of her recovery. 

I overlooked also another item, if she is entitled to re¬ 
cover, and that would be for her pain and suffering. 

Do counsel wish any further instructions or any excep¬ 
tions? If so, step to the bench. 

(Thereupon counsel approached the bench and the follow¬ 
ing proceedings were had out of the hearing of the jury:) 

Mr. Johnson: Your Honor, I would like to have the 
Court instruct the jury that under the last clear chance doc- 
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trine the defendant was only bound to use such means j as 
were available to him at the time in order to stop the car.j 

The Court: I think I practically covered that. I said 
‘ ‘ use ordinary care. ’’ That would cover all means available 
to him, certainly. 

Mr. Lambert: I would like to have the Court charge the 
jury on the burden of proof on contributory negli- 

174 gence. You didn’t mention that. 

The Court: I overlooked that. 

Mr. Lambert: And also, as I understand it, the question 
is whether or not she was on the green light at or about the 
time she was hit, and not whether she started on the green 
light. 

The Court: I told them all about the green light and the 
duty— 

Mr. Lambert: Yes, but I think it could have been inter- 
preted she had to start on it. My position is if she was on 
the green light at or about the time she was hit— 

The Court: Very well. 

(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had:) 

The Court: Members of the jury, I overlooked telling 
you that while the burden of proof as to the defendant’s 
negligence is on the plaintiff, the burden of proof as to con¬ 
tributory negligence is on the defendant. That burden is 
not limited to the testimony of any particular witnessed, 
but take into consideration all the testimony in the case arid 
determine the question whether or not either side or tlje 
other has maintained the burden of proof. 

And again, you should decide this question purely on the 
evidence before you. It is a question of fact for you to 
decide, and you should not in a case of this kind let 

175 your verdict be affected by any feeling of sympathy, 
which is natural in everyone where a person is in¬ 
jured. 

Please withdraw and consider your verdict. 
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(Thereupon, at 11:05 o’clock a.m., the jury retired to con¬ 
sider of their verdict.) 

(Thereupon, at 12:40 o’clock p. m., the jury returned into 
open court and the following proceedings were had:) 

The Clerk: Mr. Foreman, has the jury agreed upon its 
verdict in this case? 

The Foreman: We have. 

The Clerk: How do you find, for the plaintiff or for the 
defendant? 

The Foreman: For the plaintiff. 

The Clerk: In what amount? 

The Foreman: $6,500. 

The Clerk: The verdict as announced by your foreman is 
that you find in favor of the plaintiff in the sum of $6,500. 
Is this the verdict of each and all of you? 

(The jury nod assent.) 
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IN THE 

United States Court of Appeals 

District op Columbia. 


No. 9327. 


Capital Transit Company, A Corporation, AppeUanti 

v - ! 
Eunice Grimes, Appellee. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 


BEIEF OF APPELLEE. 


COUNTER-STATEMENT OF CASE. 

Evidence was adduced at the trial that on January 9, 
1945, about 8:30 a.m. appellee was riding on a west bouhd 
streetcar along Pennsylvania Avenue, and as the c^r 
reached 12th Street, N. W., she alighted on a raised woodbn 
platform which ran along the north side of the west bound 
tracks immediately in front of the Raleigh Hotel. She in¬ 
tended to cross Pennsylvania Avenue towards the south and 
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board a bus at the terminal in front of the old Post Office 
Building and continue to the airport where she was em¬ 
ployed by American Air Lines. (App. 8). When she 
alighted from the streetcar she saw that the traffic light for 
Pennsylvania Avenue traffic was green. She waited on the 
platform and saw the amber light flash on with the green. 
Then she waited some additional time until the police officer 
at the intersection blew his whistle, (App. 8) indicating 
that the 12th Street traffic was to proceed, and after that 
stepped from about the center of the west end of the wooden 
platform into the east crosswalk (marked with white lines 
for pedestrians to walk within when crossing Pennsylvania 
Avenue at the east side of the intersection). She walked 
in the crosswalk at her usual walking gait (which she has 
estimated at 3Vo miles per hour) until she was about in the 
center of the track used by east bound cars, wher her atten¬ 
tion was attracted by the clanging of a bell. She looked to 
her right and saw a streetcar bearing down upon her about 
to hit her. In an effort to avoid being struck she ran to her 
left away from the car and towards the south to complete 
her crossing. (App. 9). In this effort she ran a few feet 
out of the crosswalk and although she succeeded in getting 
across the south track she was struck in the back by a pro¬ 
jection or ridge on the front right side of the streetcar and 
fell about four feet from the east side of the crosswalk and 
about seven feet south of the track. (App. 32). 

At the time she was struck and from the time she left 
the streetcar loading platform the green light was showing 
for 12th Street traffic to proceed and the policeman had 
also blown his whistle to notify the 12th Street traffic to 
proceed. (App. 45, 46, 47). Thus she was obeying the 
traffic controls at the intersection. The streetcar at the 
time appellee was struck was, however, proceeding on a red 
light and contrary to the traffic controls. (App. 8, 9, 47, 39, 
25, 24, 21, 65). There was evidence from which it might be 
concluded that the operator of the streetcar entered the 
intersection (which including the crosswalks was 110 feet 



wide at that point and approximately 112 feet from t{ie 
point where car struck appellee) on a green and ambpr 
signal. (App. 47; map of intersection stipulated as part of 
the record p. 52; 39 and 21). The policeman who was at 
the crossing said the streetcar had reached a point about 
four or five feet bevond the west curb line of the intersec- 
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tion when the light turned amber (App. 24) (about 88 feet 
from point appellee was struck). The operator continued 
to operate the streetcar at about ten miles per hour though 
he contended his view of the east crosswalk was obscured 
by a west bound street car. (App. 58, 59). He failed to s<^e 
the appellee until he was about to hit her and then applied 
his brakes (App. 59), sounded his bell, and stopped liis ctjr 
thirty feet east of the east crosswalk. (App. 33). Travel¬ 
ing at the rate of ten miles per hour with a heavy load, the 
car could be stopped in about 17.3 feet after the brakes had 
been applied (not counting the fraction of a second neces¬ 
sary for the operator to see the danger and press down ok 
the brake pedal). (App. 35, 36). Appellee, having seek 
the car about to strike her, ran to the southeast out of the 
crosswalk to avoid being struck. Nevertheless she wa 
struck at a point a few feet east of the crosswalk and abo^t 
two feet south of the south rail of the eastbound track wliic 
point was about twenty feet from the point on the loadin 
platform where plaintiff started to walk. The plaintiff’ 
back was broken and she was removed to Emergency Ho^ 
pital in an ambulance. 


SUMMARY OF ARGUMENT. 

I. Construing the evidence most favorably to appellee, 
there is ample evidence showing appellant guilty of 
negligence. 

II. Appellee was not guilty of negligence as a matter o}‘ 
law. 

III. The Court properly refused the prayer submitted by 
appellant on the preferential right of streetcars. 
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IV. The Court properly denied appellant’s Instruction 5, 
and properly instructed the jury as to appellee’s du¬ 
ties and contributory negligence. 

V. There was adequate evidence to submit the case to 
the jury on the doctrine of last clear chance, and ap¬ 
pellant by submitting an instruction on the subject 
is estopped from claiming error in this regard. 

ARGUMENT. 

I. 

Construing the Evidence Most Favorably to Appellee, 
There is Ample Evidence Showing Appellant Guilty of 
Negligence. 

The jury having found for the appellee, the question on 
appeal becomes one of whether, construing the evidence 
most favorably to appellee and giving her the full effect of 
every legitimate inference, a jury of reasonable men and 
women could properly have reached a verdict in her favor. 

Simmonds v. Capital Transit Co., 79 App. D. C. 371, 
147 F. 2d 570. 

Or to express the matter in another way, the jury’s verdict 
must be affirmed unless there is a complete absence of pro¬ 
bative facts to support the conclusion reached. 

Lavender v. Kurn, 326 U. S. —, 66 Sup. Ct. Rep. 740, 
744. 

Viewed in this light what evidence do we have to sup¬ 
port the finding of appellant’s negligence. 

Appellee testified that she waited on the platform on the 
north side of Pennsylvania Avenue until the traffic lights 
for east-west traffic turned from green to green-amber 
(App. 11); she continued to wait on the platform for some 
time after the east-west light turned green and amber and 
until the policeman blew his whistle indicating to her that 
it was safe to walk south across the Avenue. (App. 11). 
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Then she stepped from the platform to the crosswalk ^nd 
proceeded in the crosswalk towards the south side of Penn¬ 
sylvania Avenue, (App. 10) walking at about 3% miles per 
hour. (App. 12). When appellee reached the center of ihe 
east-bound car tracks she heard a bell clanging, looked up 
and saw a streetcar about to hit her, she ran down and 
across the tracks to avoid being hit, but was unable to av<j)id 
the car and was struck by it (App. 9). 

Emma Bayless testified that she was standing on |he 
traffic island on the south side of Pennsylvania Avenue, 
going north in the east crosswalk, when she looked up ahd 
saw the light for north-south traffic was green. She har¬ 
ried from the island and reached the safety zone, when she 
looked up and saw the streetcar coming. She watched 
the car, and as it came toward her she turned her eyes a^id 
saw appellee running toward the ropes and just at tfiat 
moment the car hit her. (App. 45, 49). 

Based on the foregoing testimony alone, the jury was 
perfectly justified in finding that appellant’s car was pro¬ 
ceeding on a red light when it hit appellee, and had befen 
proceeding on a red light for some little time prior thereto, 
and hence was negligent. Also, based on this testimony 
alone, the jury was justified in finding that appellant vio¬ 
lated Article III, Section 6 of the Traffic and Motor Ve¬ 
hicle Regulations for the District of Columbia, which reads 
as follows: 

“At intersections where traffic is controlled by traffic- 
control signals or by police officers, drivers of vehicles 
shall yield the right-of-way to pedestrians crossing or 
those who have started to cross the roadway on a gre<pn 
or ‘Go’ signal.” 

Violation of an ordinance intended to promote safety jis 
negligence. 

Ross v. Hartman, 78 App. D. C. 217, 139 F. 2d. 14. j 

There was further evidence from which the jury was per¬ 
fectly justified in drawing the same conclusion. 
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Officer Brennan testified that the light turned amber for 
east-west traffic after the car had started across the west 
curb line four or five feet (App. 24). This would place the 
car at the time the light turned amber at a point approxi¬ 
mately 88 feet from the point where appellee was struck. 
Motorman Ball testified he was operating the car at ten or 
twelve miles per hour. (App. 58). William Hampton tes¬ 
tified that the amber light at this intersection remained on. 
five seconds. (App. 38). Construing all this evidence most 
favorably to appellee, the car at ten miles per hour would 
travel 73.5 feet in five seconds, and when the light turned 
red the front of the car would have been two or three feet 
short of the center of the east crosswalk and about 15 feet 
short of where it hit appellee after she had attempted to 
run out of its way. 

Even where a car enters an intersection on a green light, 
if the light turns to green-amber while the car is in the in¬ 
tersection, and the intersection is so wide that it is apparent 
or should be apparent to the motorman that he cannot clear 
the pedestrian crosswalk before the light turns red against 
him, then it becomes the duty of the motorman to slow 
down, stop, or take such other measures as may be neces¬ 
sary to avoid striking pedestrians "who are in the cross¬ 
walk after the light has turned red against the car. And 
if the motorman’s view of the crosswalk is obstructed, as 
Motorman Ball claimed here, he has an equal or higher 
duty to slow down, stop, or to take such other measures 
as may be necessary to avoid striking pedestrians in the 
crosswalk, concealed from him, who may be walking on the 
green light towards and on to his tracks. 

The foregoing clearly justified the jury in finding the ap¬ 
pellant negligent. 

Griffith v. Slaybaugh, 58 App. D. C. 237, 29 F. 2d 437. 
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n. 

Appellee Was Not Guilty of Negligence as a Matter of Law. 

While standing on the platform on the north side of Penn¬ 
sylvania Avenue, appellee looked to the west and saw an 
east bound car loading passengers, but saw no car in the 
intersection. (App. 17). Thereafter when the light had 
changed she stepped into the crosswalk and proceeded 
south in the crosswalk and did not look again to see if any¬ 
thing was coming until she heard a bell clanging and looked 
up to see a car almost hitting her. (App. 17, 18). 

From the evidence set forth in No. I above, it maj) be 
concluded that appellee was walking on a green light. A 
pedestrian in a crosswalk on a green light is not requi red 
to keep at watch to see that someone running against that 
light will not run her down, and it is not negligence as a 
matter of law to fail so to look under the circumstance^. 

Griffith v. Slaybaugh, supra. 

Newman v. Protective Motor Service Co., 298 Pa. 509, 
148 Atl. 711. 


in. 


The Court Properly Refused the Prayer Submitted by 
Appellant on the Preferential Right of Streetcars.; 

The instruction as drawn by appellant (App. 4) relating 
to the preferential right of streetcars over that part of jtlie 
street occupied by their tracks was defective because, 
among other things, it failed to set forth in any way t^iat 
the right was “not exclusive.” 

Capital Traction Co. v. Apple, 34 App. D. C. 559, 5)72; 

Washington Ry. & Elec Co. v. Upperman, 47 A!pp. 

D. C. 219, 228. 


Further, where a car is being operated negligently hnd 
in violation of the law, as where here there was evidence 
to show that the car was being operated on a red light 
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through an intersection when it struck appellee, it has no 
preferential right over its tracks. 

Capital Traction Co. v. Apple , supra; 

Washington Ry. & Elec . Co. v. Upperman , supra. 

IV. 

The Court Properly Denied Appellant’s Instruction 5, and 
Properly Instructed the Jury as to Appellee’s Duties 
and Contributory Negligence. 

Appellant’s Instruction No. 5 was properly refused be¬ 
cause it was misleading and did not conform to the evidence. 
There is nothing in the instruction to indicate the location 
of the car when appellee “passed to the rear” of it. The 
instruction was subject to the interpretation that if the ap¬ 
pellee passed to the rear of the car even after it had cleared 
the intersection and was some distance up the street, that 
she was negligent in not thereafter looking and that she 
would still be negligent even though she was crossing on a 
green light. Finally, the instruction ignores any possi¬ 
bility that the appellee could recover under the doctrine of 
last clear chance. 

The Courts charge to the jury fully and adequately 
covers the question of contributory negligence (App. 80-85). 


V. 

There Was Adequate Evidence to Submit the Case to the 
Jury on the Doctrine of Last Clear Chance, and Ap¬ 
pellant by Submitting an Instruction on the Subject 
is Estopped from Claiming Error in this Regard. 

The doctrine of last chance presupposes negligence on the 
part of both appellant and appellee. There was clearly 
evidence of negligence on the part of appellant. 

There was evidence that appellee was walking in the 
crosswalk towards and onto the east bound car track with¬ 
out looking either to the right or to the left. (App. 18, 59). 
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In fact, Motorman Ball testified that she was running 
towards the track and looking toward a bus in front oi the 
Post Office. (App. 59). This would clearly show r that! ap¬ 
pellee was oblivious to her danger. 

The evidence was conflicting as to whether there wias a 
car in the intersection going west that might have obstructed 
Motorman Ball’s vision on his east bound car. Appellee 
testified that the car she alighted from moved off some¬ 
time before she stepped off the platform and as far as she 
knew had cleared the intersection. (App. 17) (Although 
in another place she admitted that she did not know wpere 
the car was). Miss Bayless said there was nothing t<j in¬ 
terfere with her view of the traffic light on the northeast 
corner when she started from the safety island on the south 
side of the Avenue (App. 47, 48). No other car moved out 
on the west bound track from the east side of 12th Street 
after the car from which appellee alighted, and, if the! car 
from which she had alighted had cleared the intersection, 
then Motorman Ball could have had a clear view of appellee 
at all times had he been keeping a lookout, and could have 
seen her in ample time to stop and avoid the accident. 

But taking appellant’s own testimony, Motorman Ball 
testified that the front of his car passed the front of j the 
west bound car traveling at the same speed that Ball’s!car 
was traveling (10 or 12 miles per hour) at about the center 
of the intersection. If we assume this to be true, then the 
car’s being 44 feet long (App. 64) and the cars moving atithe 
same speed, the front of Ball’s car would have cleared I the 
rear of the westbound car after Ball’s car had traveled 22 
feet (half the length of the car) from the center of thel in¬ 
tersection, or when the car was 35 to 37 feet from the p<j)int 
where it hit appellee. One-half the street width from cross¬ 
walk to crosswalk is 35 feet. Subtracting 22 from 35 leaves 
13 feet; adding the width of the crosswalk, 20 feet, g}ves 
33 feet, and adding 2 to 4 feet to the point where appellee 
had run to avoid being hit, gives 35 to 37 feet. So even on 
Ball’s testimony he could have seen appellee in her posi- 

I 
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tion of peril when he was 35 to 37 feet from the point where 
he struck her. Ball’s car traveling at ten miles per hour 
could be stopped in 13 feet when lightly loaded (App. 35) 
and 13 feet plus 25 per cent, or 17.3 feet when loaded with 
60 passengers (App. 36). It is true that these figures do 
not include reaction time, but if we subtract 17.3 feet from 
the 35 to 37 feet which Ball had from the point he cleared 
the rear of the westbound car until the point he hit appel¬ 
lee, we have 17.7 to 19.7 feet for reaction time. At ten miles 
per hour this is more than a second, and it is common 
knowledge that reaction time is only part of a second. It 
follows then that even accepting the motorman’s own ver¬ 
sion of the case, he might have seen appellee and stopped 
in time to avoid hitting her had he been keeping a proper 
lookout. 

That appellee was in a place of danger and oblivious to it 
cannot be doubted from the testimony. 

Officer Shipman testified that after the accident appellee 
came to rest 4 feet 9 inches east of the east crosswalk and 
that the front of the car came to rest 30 feet east of the east 
crosswalk. (App. 32). These measurements prove that the 
motorman did not actually apply his brakes until after he 
had actually struck the appellee, and this taken with the 
testimony on ability to stop the car and the reasonable reac¬ 
tion time, conclusively shows that the motorman was keep¬ 
ing no proper lookout. 

In view of the foregoing evidence it was proper to sub¬ 
mit this case to the jury on the doctrine of last clear chance. 

Cobb v. Capital Transit Co., 79 App. D. C. 364, 148 
F. 2d 217 ; 

Schear v. Ludwig, et al., 79 App. D. C. 95, 143 F. 
2d 20. 

Further, the appellant is estopped from objecting to the 
doctrine of last clear chance being properly presented to 
the jury. 

After all testimony was in the Court announced that it 
would instruct on the doctrine of last clear chance, among 
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other things. Appellant made no objection (App. 73). Ap¬ 
pellant had prepared and offered an instruction on |last 
clear chance which the Court thought defective, and after 
a discussion of the matter and a reference to the instruc¬ 
tion on last clear chance the Court had previously an¬ 
nounced it would give, the appellant voluntarily withdrew 
the instruction it had offered and said: 

i 

“Mr. Johnson: I think, Your Honor, that an instruc¬ 
tion under the last clear chance doctrine which Your 
Honor has granted, would cover the situation.’’ 

(App. 78) | 

i 

So appellant withdrew its instruction on last clear chalpce 
and expressed itself as satisfied with the instruction on ^his 
point which the Court had previously said it would gjve. 
Appellant is therefore estopped at this time to object} to 
the doctrine of last clear chance being properly presented 
to the jury. 

Washington Ry. <& Elec. Co. v. Upperman, 47 App. 

D. C. 219, 227; 

Washinqton Ry. & Elec Co. v. Clark, 46 App. D. C. 

89, 95. 

CONCLUSION. 

Appellee respectfully submits that the judgment of the 
Lower Court should be affirmed. 

Arthur G. Lambert and 
George L. Hart, Jr. 

Attorneys for Appellee, 

218 Munsey Building, 
Washington, D. C. 



